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QUESTIONS PRESENTED 

1. Did the trial Court have jurisdiction to try the de¬ 
fendants on counts seventeen and eighteen which charged 
them with not having paid the occupational tax at Balti¬ 
more, Maryland of $50 imposed upon persons engaged in 
receiving wagers? 

2 . Should the defendants have been granted a continu¬ 
ance in order to obtain other counsel to represent them? 

3. Did the trial Court err in allowing certain articles to 
be introduced into evidence when they were not listed on 
the return made on the search warrant after its execution? 

4. Can the conviction of the appellant Greene on count 
fourteen of the indictment which charges him with posses¬ 
sion of number slips stand, when no numbers slips were 
found on his person or in his apartment where he was 
arrested? 
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JURISDICTIONAL STATEMENT 

This is an jappeal from a judgment of the United States 
District Court for the District of Columbia convicting the 
appellant Beach on fourteen counts of an eighteen count 
indictment and the appellant Greene on four counts of the 
same indictment which charged violations of Title 22 Dis¬ 
trict of Columbia Code, sections 1501, 1502, 1505, 1508 and 
26 U. S. Code section 7262. Jurisdiction of this Court is 
conferred by 28 U. S. Code 1291. 

STATEMENT OF THE CASE 

The appellants were tried and convicted in the United 
States District Court for the District of Columbia on an 
indictment in eighteen counts. Beach was charged in ten 
counts of operating a lottery, in one count of accepting a 
bet, in one count with possession of lottery slips, in one 
count with maintaining a gambling premises, and in one 
count of having engaged in the business of accepting wagers 
and failing to pay the special tax. Beach was convicted on 
all of the fourteen counts on which he was charged. Greene 
was charged in two counts with operating a lottery, in one 
count of possession of lottery slips and in one count of 
engaging in the business of accepting wagers and failing 
to pay the special tax at Baltimore, Md., and one count of 
maintaining a gambling premises. Greene was acquitted of 
one count of operating a lottery and convicted on the three 
other counts in which he was charged. The trial judge 
sentenced Beach to serve one to three years on each of the 
ten lottery counts to run concurrently with each other, six 
months on the accepting a bet count to run consecutively, 
six months on the counts charging the maintaining of a 
gambling premises to run consecutively and a fine of One 
Thousand Dollars ($1,000.00) on the count charging engag¬ 
ing in the business of accepting wagers and failing to pay 
the special tax and Greene one to three years on the lottery 
count, six months on the possession count, six months on 
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the maintaining of a gambling premises and ordered to pay 
a fine of One Thousand Dollars $1,000.00) on the count 
charging being engaged in the business of accepting wagers 
and failing to pay the special tax. 

The testimony was that an officer named Crown had 
contacted the appellant Beach and arranged to phone in 
numbers bets to him over telephone numbers Executive 
3-1258 and Sterling 3-4397. Crown testified that he had 
phoned to Beach at those telephone numbers and placed 
numbers bets and horse bets on several occasions with Beach 
and on one occasion with a man with a squeaky high pitched 
voice. Crown further testified that after placing his bets 
he would leave an envelope, with the money for the bets, 
and marked Beach with someone named Nick in the coffee 
shop at 700-A Ninth Street, N.W. A search warrant was 
obtained for premises 1010 Eye Street, N.W., second floor 
and one for the same premises third floor. The affidavit 
supporting the application for the search warrants stated 
that the records of the telephone company showed Sterling 
3-4397 was listed to Dave Adgee at 1010 Eye Street, N.W., 
second floor and Executive 3-1258 listed to Abe Greene at 
1010 Eye Street, N.W., third floor. The police executed 
these warrants and found Greene in the third floor apart¬ 
ment and Beach in the second floor apartment. Numbers 
slips were found in the second floor apartment but none in 
the third floor apartment and none on the person of Greene. 
When the police made returns on the warrants they failed 
to list things that they claimed, at trial, they had taken 
from the second and third floor apartments. These objects 
were admitted into evidence over objection of counsel for 
appellants. 

Counsel for appellants before the trial started requested 
a continuance in order that appellants might obtain other 
specified counsel. The Court overruled this request and 
proceeded to trial. (JAu-18) 
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STATUTES INVOLVED 

Title 22.D. C. C. 1501, provides: 

If any person shall within the District keep, set up, or 
promote, or be concerned as owner, agent or clerk, or in 
any other manner, in managing, carrying on, promoting, or 
advertising, directly or indirectly, any policy lottery, policy 
shop, or any lottery, or shall sell or transfer any ticket, 
certificate, bill, token, or other device, purporting or in¬ 
tended to guarantee or assure to any person or entitle him 
to a chance of drawing or obtaining a prize to be drawn in 
any lottery, or in a game or device commonly known as 
policy lottery or policy or shall, for himself or another per¬ 
son, sell or transfer, or have in his possession for the pur¬ 
pose of sale or transfer, a chance or ticket in or share of a 
ticket in any lottery or any such bill, certificate, token, or 
other device, he shall be fined upon conviction of each said 
offense not more than $1,000 or be imprisoned not more 
than three years, or both. The possession of any copy or 
record of any such chance, right, or interest, or of any such 
ticket, certificate, bill, token, or other device shall be prima- 
facie evidence that the possessor of such copy or record did, 
at the time and place of such possession, keep, set up, or 
promote, or was at such time and place concerned as owner, 
agent, or clerk, or otherwise in managing, carrying on, pro¬ 
moting, or advertising a policy lottery, policy shop, or 
lottery. 

Title 22 D. C. C. 1502, provides: 

If any person shall within the District have in his pos¬ 
session, knowingly, any ticket, certificate, bill, slip, token, 
paper, writing, or other device used, or to be used, or 
adapted, devised, or designed for the purpose of playing, 
carrying on, or conducting any lottery, or the game or de¬ 
vice commonly known as policy lottery or policy, he shall 
be fined upon conviction of each said offense not more than 
$500 or be imprisoned for not more than six months, or both. 
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Title 22 D. C. C. 1505, provides: 

Whoever in the District knowingly permits any gaming 
table, bank, or device to be set up or used for the purpose 
of gaming in any house, building, vessel, shed, booth, shel¬ 
ter, lot, or other premises to him belonging or by him 
occupied, or of which at the time he has possession or con¬ 
trol, shall be punished by imprisonment in the jail for not 
more than one year or by a fine not exceeding five hundred 
dollars or both. 

Title 22 D. C. C. 1508, provides: 

It shall be unlawful for any person or association of 
persons to bet, gamble, or make books or pools on the result 
of any trotting or running race of horses, or boat race, or 
race of any kind, or on any election, or any contest of any 
kind, or game of baseball. Any person or association of 
persons violating the provisions of this section shall be 
fined not exceeding five hundred dollars or be imprisoned 
not more than ninety days, or both. 

26 U. S. C. 7262, provides: 

Any person who does any act which makes him liable for 
special tax under subchapter B of chapter 35 without hav¬ 
ing paid such tax, shall, besides being liable to the payment 
of the tax, be fined not less than $1,000 and not more than 
$5,000. 

Statement of Points 

1. The trial court erred in not granting the motion for 
judgment of acquittal as to count 17 and 18 of the indict¬ 
ment because the trial court lacked jurisdiction. The de¬ 
fendants in these counts were charged with having engaged 
in the gambling business in the city of Washington, D. C., 
and having failed under Title 26 section 7262 of the U. S. 
Code of having paid the occupational tax of $50 imposed 
upon persons engaging in the gambling business. The fail¬ 
ure to pay this tax occurred at Baltimore, Maryland, and 
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therefore the defendants if indictable anywhere for this 
offense were indictable in Baltimore, Maryland. 

2. The defendants on the day of trial through their then 
i counsel applied to the trial court for a continuance in order 

that they might obtain present counsel to represent them 
in their trial. The trial court erred in refusing to grant a 
reasonable continuance in order that the defendants might 
obtain counsel of their choice. 

3. The police in executing the two search warrants, in this 
case seized numerous articles from the two places searched 
and failed to give the defendants a receipt for said articles 
and also failed to include a list of those articles in the return 
made upon the warrant. The trial court erred in allowing 
these articles to be introduced into evidence. 

4. The appellant Greene was not seen by any police officer 
until the time of his arrest and at that time he did not have 
in his possession any numbers slips and no numbers slips 
were found in his apartment where he was arrested. The 
trial court erred in allowing the jury to consider count #14 
which charged the appellant Greene with possession of 
numbers slips. 

Summary of Argument 
I 

The trial court lacked jurisdiction in counts seventeen 
and eighteen of the indictment and therefore should have 
directed a verdict of acquittal to the conclusion of the gov¬ 
ernment’s case. The charging statute regarding counts sev¬ 
enteen and eighteen make it an offense if you are engaged 
in gambling in the District of Columbia and fail to pay a 
tax of $50 in Baltimore, Maryland. The offense of not 
paying the tax occurred in Baltimore, Maryland, not in 
Washington, D. C. 
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n 

The appellants were on bond at the time their case was 
called for trial and it would not have inconvenienced the 
court or the witnesses for the government, who were all 
government employees, if a reasonable continuance had 
been granted to appellants in order that they might obtain 
other counsel. 

m 

The trial court prejudiced the interests of the appellants 
by allowing to be introduced into evidence certain articles 
which were not listed on the receipts given to the appellants 
and also not listed on the return made by the police on the 
warrants. 

IV 

The trial court erred in allowing count 14 of the indict¬ 
ment to be submitted to the jury because the evidence 
clearly indicated that the appellant Greene who was charged 
under that count with possession of numbers slips on Sep¬ 
tember 29, 1955, did not knowingly have in his possession 
or under his control any numbers slips. 

ARGUMENT 

I 

The trial court lacked jurisdiction in counts seventeen 
and eighteen of the indictment and therefore should have 
directed a verdict of acquittal as to those two counts at the 
conclusion of the government’s case. 

The law is well settled that where a person is to pay a 
tax or file a return is the place where jurisdiction exists for 
failure to pay the tax or failure to file a return or to file a 
false return. In this case the appellants were charged in 
counts seventeen and eighteen with having engaged in a 
gambling business in the city of Washington and having 
failed to pay to the Collector of Internal Revenue in Balti- 
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more, Maryland, a tax of $50 imposed npon persons en¬ 
gaged in wagering. There have been no appellate decisions 
concerning the jurisdiction of the United States District 
Court for the District of Columbia to try a defendant for 
his failure to pay the tax in Baltimore, Maryland, but it 
is obvious that the law must be the same with regard to 
the wagering tax as it is with income tax. In the case of 
Wampler v. Snyder , 66 Fed 2nd 195 this court decided 
that Wampler who lived in Washington, D. C., and prac¬ 
ticed law here and had placed his income tax return in the 
mail in Washington, D. C., to the Collector of Internal 
Revenue, Baltimore, Maryland, had to be tried in Balti¬ 
more for income tax evasion and could not be tried in 
Washington, D. C. This court said 

“The act provides that the income tax return shall 
be made to the collector for the district in which is the 
legal residence of the taxpayer. 

“The office of the collector is in Baltimore in the state 
of Maryland. It is there and nowhere else that the 
return shall be made and the mere placing of the return 
in the mail in Washington City is not a compliance with 
the statute.” 

The United States Court of Appeals, Fourth Circuit, 
sitting in Richmond, Virginia, in the case of Emmitt R. 
Warring v. U. S., #6930, held exactly the same as this 
court did in Wampler v. Snyder. 

The wagering transactions complained of occurred in the 
District of Columbia, just as the income earned in the 
Wampler and Warring cases was accumulated in the Dis¬ 
trict of Columbia. However, the wagering tax was directed 
to be paid in Baltimore, Maryland, the same as in income 
tax. Therefore the failure to pay the tax occurred in Balti¬ 
more, Maryland, and the only court having jurisdiction for 
that failure is the United States Court of the District of 
Baltimore, Maryland. Therefore the conviction of these 
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appellants on counts seventeen and eighteen should be 
reversed and set aside. 


n 

The appellants should have been granted a continuance 
to obtain other counsel. 

The appellants on the day of trial requested the court to 
grant them a reasonable continuance in order that they 
might secure other counsel, other counsel being present 
counsel. The trial court certainly would not have been 
inconvenienced to have granted a short continuance and 
allowed the appellants to have counsel of their own choice. 
All the witnesses were local residents and were either police 
officers, employees of the local telephone company, or em¬ 
ployees of the Internal Revenue. This court in the case of 
Michael Lee v. U. S., decided June 14,1956, #12923, stated 
that defendants should be granted reasonable continuances 
in order to obtain other counsel. 

m 

The court should not have admitted into evidence certain 
articles which were not listed on the receipts given to the 
appellants or on the return on the warrants. 

Three keys, baseball pool and horse bet slips, and two 
padlocks were admitted into evidence which were not listed 
on the receipts given appellants or on the return to the 
warrants. The admission of these articles into evidence 
was highly prejudicial as to both appellants. The unlisted 
keys tended to show a connection between the two appellants 
as did the padlocks which the keys fitted. The horse bet 
slips and baseball pool slips definitely were prejudicial to 
the appellants and it is submitted that the court erred 
in admitting these articles which were not listed in the 
receipt given to the appellants or on the returns on the 
warrants. Authority for this is Murby v. U. S., 293 Fed 
849; Giles v. U. S. 284 Fed 208. 


9 


IV 

The trial court erred in allowing count 14 of the in¬ 
dictment to be submitted to the jury because the appellant 
Greene did not knowingly have in his possession or under 
his control any number slips. 

The appellant Greene lived on the 3rd floor of 1010 Eye 
Street, N. W. The telephone number Executive 3-1258 
was listed to Greene on the 3rd floor of 1010 Eye Street, 
N. W. Officer Crown in his affidavit supporting his ap¬ 
plication for a search warrant for the 3rd floor of 1010 
Eye Street, N. W., swore that he had called Executive 
3-1258 and placed bets with the appellant Beach. There 
wan an extension of Executive 3-1258 in the second floor 
apartment of 1010 Eye Street, N. W., where Beach was 
arrested. When the search warrant for the 3rd floor was 
executed and Greene was found in the apartment the police 
officers searched Greene and his apartment but did not find 
any number slips. 

When the police executed the search warrant for the 
second floor where they found Beach they did find slips 
in that apartment. The theory of the government in this 
case was that Greene knowingly had legal possession of 
the slips found on the second floor. This reasoning is not 
sound because there was no testimony whatsoever that 
anyone had seen Greene anywhere prior to his arrest and 
there was no evidence that he had been in the apartment 
on the 2nd floor at any time much less at a time when the 
slips in question were present there. The government 
also contended that the fact that Greene answered the 
telephone on April 29, 1955 when officer Crown called and 
took a number bet to prove that he had possession of the 
number slips on the second floor on September 29, 1955. 
This has no merit because the jury found the appellant 
Greene not guilty on count three of the indictment which 
charged him with operating a lottery on April 29, 1955. 


There was no evidence whatsoever to show that Greene 
was in the apartment on the 2nd floor on September 29, 
1955, or knew that number slips were present there on 
September 29, 1955, and it certainly is going a long way 
to say that because Greene under these circumstances 
knowingly had in his possession number slips on the second 
floor. The argument of the government if carried to its 
logical conclusion would have to also say that Beach if 
found on the street somewhere with number slips in his 
pockets would be sharing that possession with Greene and 
Greene would be guilty of having number slips in his 
possession. 

CONCLUSION 

The judgment below should be reversed. 

Charles E. Ford 
401 Third Street, N. W. 
Washington 1, D. C. 

H. Clifford Allder 
401 Third Street, N. W. 
Washington 1, D. C. 

Attorneys for Appellants. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

Grand Jury Impanelled December 1, 1955, Sworn in on 
December 6, 1955 

The United States op America 


v. 

Abraham Greene 
Wallace Beach 

Criminal No. 284-56 
Grand Jury No. 1231-55 

1232- 55 

1233- 55 

Vio. 22 D.C.C. 1501, 1502, 1505, 1508 
26 U.S.C. 7262 

The Grand Jury charges: 

Continuously during the period from about April 18, 
1955 to about September 29, 1955, within the District of 
Columbia, ABRAHAM GREENE and WALLACE BEACH 
were concerned as owners, agents and clerks, and in other 
ways, in managing, carrying on and promoting a lottery 
known as the numbers game. 

SECOND COUNT: 

On or about April 23,1955, within the District of Colum¬ 
bia, WALLACE BEACH sold and transferred to Sidney 
M. Crown chances, rights and interests in a lottery known 
as the numbers game. 

THIRD COUNT: 

On or about April 29,1955, within the District of Colum¬ 
bia, ABRAHAM GREENE sold and transferred to Sidney 
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M. Crown chances, rights and interests in a lottery known 
as the numbers game. 

FOURTH COUNT: 

On or about April 29, 1955, within the District of 
Columbia, WALLACE BEACH did accept bets and wagers 
on the result of trotting and running races of horses. 

FIFTH COUNT: 

On or about May 1, 1955, within the District of 
Columbia, WALLACE BEACH sold and transferred to 
Sidney M. Crown chances, rights and interests in a lottery 
known as the numbers game. 

SIXTH COUNT: 

On or about May 16, 1955, within the District of 
Columbia WALLACE BEACH sold and transferred to 
Sidney M. Crown chances, rights and interests in a lottery 
known as the numbers game. 

SEVENTH COUNT: 

On or about June 13, 1955, within the District of 
Columbia, WALLACE BEACH sold and transferred to 
Sidney M. Crown chances, rights and interests in a lottery 
known as the numbers game. 

EIGHTH COUNT: 

On or about July 5, 1955, within the District of 
Columbia, WALLACE BEACH sold and transferred to 
Sidney M. Crown chances, rights and interests in a lottery 
known as the numbers game. 

NINTH COUNT: 

On or about July 29, 1955, within the District of 
of Columbia, WALLACE BEACH sold and transferred to 
Sidney M. Crown chances, rights and interests in a lottery 
known as the numbers game. 


TENTH COUNT: 

On or about August 24, 1955, within the District of 
Columbia, WALLACE BEACH sold and transferred to 
Sidney M. Crown chances, lights and interests in a lottery 
known as the numbers game. 

ELEVENTH COUNT: 

On or about September 1, 1955, within the District 
of Columbia, WALLACE BEACH sold and transferred to 
Sidney M. Crown chances, rights and interests in a lottery 
known as the numbers game. 

TWELFTH COUNT: 

On or about September 29, 1955, within the District 
of Columbia, WALLACE BEACH sold and transferred to 
Sidney M. Crown chances, rights and interests in a lottery 
known as the numbers game. 

THIRTEENTH COUNT: 

On or about September 29, 1955, within the District 
I of Columbia, WALLACE BEACH knowingly had in his 
possession and under his control notations, records, re- 
! ceipts, tickets, certificates, bills, slips, tokens, papers and 
writings, used and to be used and adapted, devised and 
designed for the purpose of playing, carrying on and con¬ 
ducting a lottery known as the numbers game. 

FOURTEENTH COUNT: 

On or about September 29, 1955, within th Deistrict of 
Columbia, ABRAHAM GREENE knowingly had in his 
possession and under his control notations, records, re¬ 
ceipts,, tickets, certificates, bills, slips, tokens, papers and 
writings, used and to be used and adapted, devised and 
designed for the purpose of playing, carrying on and con¬ 
ducing a lottery known as the numbers game. 

FIFTEENTH COUNT: 

Continuously during the period from about April 18, 
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1955 to about September 29, 1955, within the District of 
Columbia, WALLACE BEACH did knowingly, as lessee, 
agent, operator and occupant, maintain, aid and permit the 
maintaining of a gambling premises located on the second 
floor of 1010 Eye Street, Northwest. 

SIXTEENTH COUNT: 

Continuously during the period from about April 18,1955, 
to about September 29, 1955, within the District of Colum¬ 
bia, ABRAHAM GREENE did knowingly, as lessee, agent, 
operator and occupant, maintain, aid and permit the main¬ 
taining of a gambling premises located on the third floor 
of 1010 Eye Street, Northwest. 

SEVENTEENTH COUNT: 

Continuously during the period from about April 18, 
1955 to about September 29, 1955, within the District of 
Columbia, WALLACE BEACH engaged in the business 
of accepting wagers, and, by reason of such activity, was 
required by law, on or before the period beginning April 
18, 1955 and ending September 29, 1955, to pay to the 
Director of Internal Revenue for the Internal Revenue 
Collection District of Maryland the occupational tax of 
$50.00 imposed by Title 26, United States Code, Section 
4411, on persons engaged in receiving wagers; and at the 
time and place aforesaid the said Wallace Beach did fail 
to pay the said special tax to the said Director of Internal 
Revenue in violation of Title 26, United States Code, 
Section 7262. 

EIGHTEENTH COUNT: 

Continuously during the period from about April 18,1955 
to about September 29, 1955, within the District of Colum¬ 
bia, ABRAHAM GREENE engaged in the business of 
accepting wagers, and, by reason of such activity, was 
required by law, on or before the period beginning April 
18, 1955 and ending September 29, 1955, to pay to the 
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Director of Internal Revenue for the Internal Revenue 
Collection District of Maryland the occupational tax of 
$50.00 imposed by Title 26, United States Code, Section 
4411, on persons engaged in receiving wagers; and at the 
time and place aforesaid the said Abraham Greene did 
fail to pay the said special tax to the said Director of 
Internal Revenue in violation of Title 26, United States 
Code, Section 7262. 


Attorney of the United States in and for the District of 
Columbia 


A TRUE BILL: 
Foreman. 
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PROCEEDINGS 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

United States of America 
vs. 

Abraham Greene 

AND 

Wallace Beach 
Defendants. 

CRIMINAL ACTION 
No. 284-56 
Washington, D. C. 

Wednesday, June 6, 1956. 

The above-entitled cause came on for trial before the 
HONORABLE RICHMOND B. KEECH, a District Court 
Judge, and a Jury at 10:15 a.m. 

APPEARANCES: 

Frederick Smithson, Esq., 

Assistant U. S. Attorney , 
for the Government. 

Francis Brooke, Esq., 
for the defendant Greene. 

James K. Hughes, Esq., 
for the defendant Beach. 
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PROCEEDINGS 

The Clerk: United States v. Abraham Greene and Wal¬ 
lace Beach. 

Mr. Hughes: May we approach the bench? 

(At the bench:) 

Mr. Hughes: Your Honor, on behalf of the defendants, 
we move for a continuance on the ground that both of these 
defendants want Attorney Charles E. Ford in the case. 
They have endeavored to get in touch with Mr. Ford, 
endeavored this morning to, and talked to his associate, 
Mr. Allder. I verified that fact by talking with Mr. Allder, 
and he told me he would be here to tell Your Honor that 
they contacted the office and contacted him. They want 
Mr. Ford to represent them. 

The Court: There is no basis for a continuance at this 
late date, with all due respect to Mr. Ford and Mr. Allder. 
This matter has been pending for a substantial period of 
time, Mr. Hughes. 

Mr. Hughes: It is not an old case. I think indictment 
was returned in March. 

The Court: Well, there is no jurisdiction or excuse on 
that basis, so I will deny your motion. 

Mr. Hughes: For the record, I think I should explain 
this to the Court, too. I have two second degree murder 
cases set for Monday. One is an assigned case, and it has 
been on about four times. The defendant is in custody. 
I think I would be derelict in my duty if I didn’t insist 
on that case going to trial Monday. I don’t believe that 
this case will be wound up by then, and for that reason 
I ask that the matter be continued. 

The Court: I will deny your motion. 


The Court: Suppose you gentlemen come back to the 
bench again, please. 
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(At the bench:) 

The Court: Apropos of what you were saying, Mr. 
Hughes, you were retained counsel by these people, sir? 

Mr. Hughes: That is right. 

The Court: And you were retained when, sir? You en¬ 
tered your appearance on March 6, 1956. Who do you 
represent, Mr. Brooke? 

Mr. Brooke: I represent Greene. I filed a motion in 
April. I was hired by Greene last week. 

The Court: You had previously entered an appearance 
for both of them, Mr. Hughes— 

Mr. Hughes: Yes. 

The Court:—and you were retained. 

All right, sir. 

Well, I deem that these gentlemen have selected counsel 
and competent counsel. 

(In open court:) 


SIDNEY M. CROWN 

was called as a witness by and on behalf of the Govern¬ 
ment, and having been duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Your name, sir, is Sidney M. Crown; is that correct? 
A. That is correct. 

Q. What is your occupation? 

A. I am a police officer, Metropolitan Police Department, 
District of Columbia. 

Q. How long have you been a police officer? 

A. Nineteen months. 

Q. When did you first come on duty? 

A. November 3, 1954. 

Q. Directing your attention to on or about April 18, 
1955, what was your position at that time? 
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A. At that time I was an undercover officer for the 
Gambling and Liquor Squad of the Morals Division, Metro¬ 
politan Police Department, District of Columbia. 

Q. Pursuant to that capacity, sir, I will ask you if on 
the 18th of April, 1955, you had occasion to meet anyone 
with regard to your assignment to the Gambling Squad? 

A. 1 did. 

Q. Do you see that person here? 

A. I do. 

Q. Would you identify that person? 

A. He is the man in the light blue suit with glasses 
at the defense table, with the foreign hand tie, as opposed 
to the man with the bow tie. 

Mr. Smithson: May the record indicate, Your Honor, 
that the witness identifies the defendant Beach? 

The Court: Yes, sir. 

BY MR. SMITHSON: 

Q. About what hour did you see him, sir? 

A. Approximately 1:30 ajm. 

Q. Where? 

A. At a coffee shop located on the northwest comer of 
9th and G Streets, Northwest, on the second floor of that 
building. 

Q. Is that a place in the District of Columbia? 

A. That is. 

Q. How did you happen to meet the defendant Wallace 
Beach? 

A. I was introduced to him through a man I knew as 
Pete, the Chef, who at that time was a chef at the Woodner 
Hotel in the District of Columbia. 

Q. At the time you were introduced to him, what oc¬ 
curred? Did you have any conversation? What did you 
do? 

A. I was introduced to him by Pete. At that time the 
defendant Wallace Beach asked me what he could do for 
me, or something to that effect, and I then told him I 


was interested in writing a book of nnmbers and turning 
in a book of lottery, or whatever, horse bets. And he then 
engaged in conversation as to my background, how long I 
had been around Washington, and so forth, where I was 
working at the time and things of that sort. Then he told 
me well, that would be all right, and I asked him what it 
would pay, and he told me I would get a thirty percent 
commission on the numbers I turned in and ten percent 
on the hits, and I would get fifty percent on lead numbers 
and fifty percent on losing horse bets. 

The Court: I missed you on the last. 

The Witness: Fifty percent on lead numbers and fifty 
percent on losing horse bets. 

And he then told me to be careful not to take any lay-off 
bets, and then he gave me two phone numbers. I have 
to refer to my notes for those phone numbers, if I may. 

BY MR. SMITHSON: 

Q. What are those numbers? 

A. Executive 3-1258 and Sterling 3-4397. He told me I 
could reach him at those numbers after about 11:30 a.m. 
in the mornings, as he didn’t come in until then. 

And then he asked me if I had a cut card, and I told 
him no, and he then obtained the cut card from another 
habitue of the coffee shop, and this I copied. It was a 
list of numbers, lottery numbers which pay a reduced 
payment because of the greatness of the odds. The amount 
of bets being taken on those numbers reduces the odds. 


BY MR. SMITHSON: 

Q. This particular list, sir—from whom did you get the 
list of cut numbers? 

A. There was a man sitting there, if I am not mistaken 
—the only name I knew him by was Frenchy. He was just 
a person who hung around the coffee shop, and the de¬ 
fendant Beach asked him if he had a cut card with him, 
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and this person Frenchy said yes and handed it to me, 
and this I copied. 

Beach then looked at the cnt card and said, “Yes, this is 
okay,” or something to that effect, “This was np to-date.” 
And then he explained to me to be certain at any time if 
I ever accepted a bet, to be certain to tell the party from 
whom I accepted the bet that if this number was on the 
cnt card, it was a cnt number and the odds were reduced. 


Q. Let me ask you this, Officer Crown. What did you 
do with the list of cut numbers furnished to you by the 
defendant? 

A. I turned these over to Captain Layton, who was then 
commander of the Gambling and Liquor Squad. 


Q. After you were furnished with this cut card. Officer 
Crown, did you have any further conversation with the 
defendant Wallace Beach relative to the taking by him of 
numbers or horse bets at that time? 

A. At that time he merely warned me to be careful to 
always tell a customer or a bettor that the number was cut 
if it appeared on this card and that that was it. We had 
already come to our decision as to the money and to be 
careful not to take lay-off bets, and he had told me where 
to call him and at what times. 

Q. Pursuant to that arrangement which you had on the 
18th, when was the next time that you saw or spoke to the 
defendant Wallace Beach? 

A. The next time I spoke to the defendant was by tele¬ 
phone on April 23rd. 

Q. Of 1955? 

A. 1955, that is right. 

Q. Do you know what number you called? 

A. I would have to refer to my notes. 

Q. Would you refer to them? 
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i A. That was the number Executive 3-1258. 



Q. Did you recognize the voice? 

A. He identified himself. 

Q. What did you say or what did he say at that time? 

A. I told him that this was “WO,” which stood for the 
Woodner, which was to be a call or code letter to be used. 
He didn’t recollect that at that time. So I then told him, 
“This is Mike,” which is the name I introduced myself to 
him as, and “from the Woodner,” from where I was pur¬ 
portedly working at the time, and where I was staked out 
as an undercover officer. 

Q. What did this designation “WO” arise from? 

A. From the fact that I had told the defendant I was 
employed by the Woodner Hotel. 

Q. How was that to mean anything to the defendant 
Beach? 

A. By a prearrangement at the original meeting. 

Q. Was that the meeting of the 18th? 

A. That is right. He had told me when I called to use 
the letters “WO”, short for the Woodner. 

Q. After you identified yourself as Mike, what conversa¬ 
tion was held then? 

A. He remembered who I was. 

Mr. Hughes: I object. That is a conclusion. 

The Court: You can’t tell what he remembered. You 
can tell what the defendant said. 

The Witness: The defendant said, “Oh, yes,” something 
to the effect that “I remember now,” or at least he admitted 
remembering me from our previous conversation, and the 
exact verbatim conversation at that time, how he admitted 
that to me, I don’t know, but he admitted it, because he 
then subsequently asked me what he could do, and I then 
read him a list of number plays and wagers on these plays, 
and he accepted these over the phone. Usually he used the 


A 
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expression, “Yes, sir,” and “Is that all,” and “thanks,” 
and then hung up. 


BY MR. SMITHSON: 

Q. Now, sir, at that time, did yon say, yon called in cer¬ 
tain numbers? 

A. That is right. 

Q. Did yon make a record of those numbers yon called 
in? 

A. Yes. 

Q. What type of record did yon make? 

A. There were a carbon copy of the original writing, 
just as is common practice when writing down wagers, to 
make an original and a carbon, and these carbons were on 
a little spiral notebook, with bine lines to the arcs, and 
they were a record of the numbers plays and the amount 
wagered on these numbers. 

Q. They were in your handwriting? 

A. That is right. 


Q. I show yon Government Exhibit No. 2 for identifica¬ 
tion and ask yon to examine it and state what it is. 

A. This is a carbon copy of the bets placed by me with 
the defendant Wallace Beach by telephone on the date of 
April 23, 1955. 

Q. 1955? 

A. Yes. 

Q. At this Sterling number, 3-1258? 

A. If I am not mistaken, it was Executive. 

Q. Executive 3-1258 

A. Yes. 

Q. And that is in your handwriting? 

A. It is. 

Q. Now, for these bets, sir, did yon ever give anyone 
any money? 




A. Oh, yes. 

Q. Do you recall when you gave the money for the bets 
you placed on April 23rd? 

A. That I gave on April 25th, if I am not mistaken. 

Q. Where and at what time? 

A. At the coffee shop I mentioned before, on the second 
• floor of the premises, at 9th and G Streets, the northwest 
corner of 9th and G Streets, Northwest, Washington, D. C. 
Q. To whom did you give it? 


Q. Now, sir, with regard to that conversation on the 
23rd, what was the information given to you by this person 
Beach with regard to payment for these bets? 

A. That I could leave it at the coffee shop, give it to 
• Pete the chef, or give it to him. 

Q. And the coffee shop identified, sir? 

A. Is the one on the second floor of the premises on the 
comer of 9th and G Streets, Northwest. 

Q. Now you say you paid for that on the 25th of April? 
A. That is the best of my recollection. 

Q. WThen was the next time, sir, that you met or talked 
to the defendant Beach? 

A. I will have to refer to my notes to get that date. 
Q. All right, will you? 

A. That was on the 25th of April. 

Q. About what time, sir? 

A. At approximately 12:30 pan. 

Q. And how did you get in touch with the defendant 
Beach? 

A. By the same telephone number, Executive 3-1258. 
Q. And did you call that number? 

A. That is right 


The Witness: It was the same voice as the one I heard 
i on the previous call on the 23rd, but, nevertheless, I said: 
“Mr. Beach?” 
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“Yes,” was the answer I received. 

And I said: “This is Mike from the Woodner,” and 
then placed a series of bets with that person over the phone 
whom I understood to be Beach. 

BY MR. SMITHSON: 

Q. Did you have any conversation, sir, about payment 
for those bets at that time. 

A. Yes. On that date I asked if the money had been left 
or had been received from the coffee shop, and the answer 
was ves. 

Q. And what money did you refer to? 

A. The money that I placed there on the morning or the 
earlier part of the morning of the 25th. 

Q. When did you pay for the bets that you placed at 
12:30 in the afternoon on the 25th of April? 

A. I paid for that on the morning of the 26th, at ap¬ 
proximately the same time. 

Q. Then the money you were referring to that you had 
previously left there was with regard to the 23rd? 

A. That is right. 

Q. You got an acknowledgement that it was received? 

A. That is right. 

Q. On the bets that you called in on the 25th, sir, did 
you make a notation of these? 

A. Yes, I did. 


Q. Directing your attention, Officer Crown, to the 26th of 
April, 1955, did you have occasion to call either of the 
numbers given to you by the defendant Wallace Beach on 
the 26th of April? 

A. I did. 

Qi Would you relate to whom you spoke? 

A. I spoke to the person who identified himself to me 
over the phone as Wallace Beach. 

Qi Do you recall what number you called? 

A. I do. I called the Executive number. 



Q. That is, Executive 3-1258? 

A. 3-1258. 

Q. Did you place any bets at that time? 
A. I did. 


Q. With regard to the bets which you made on April 
25th, I believe you said you paid for them on the 26th of 
April. How about the ones that were made on the 26th of 
April: when did you pay for them? 

A. I would have to again refer to my notes. 

Q. Would you do so. 

A. On the 27th of April. 

Q. And how did you pay for those, sir? 

A. I left them with this same person at the coffee shop 
at 9th and G Streets, Northwest, second floor. 


Q. Directing your attention again to April 27, 1955, did 
you have occasion to get in touch with the defendant Wal¬ 
lace Beach on that date? 

A. I did. 

Q. About what hour, do you recall? 

A. Approximately between 12:30 and 1:00 p.m. 


A. I called the number Executive 3-1258, and it was 
answered by a person who identified himself to me as 
Wallace Beach. 

Q. That is the number that was given you by the defend¬ 
ant Beach; is that right? 

A. That is right. That is one of the two numbers given 
to me. 

Q. And on the 27th, did you call the Executive number, 
sir? 

A. That is right. 

Q. What further conversation did you have with the 
defendant Beach, if any? 





A. I again indentified myself as Mike from the Woodner, 
and placed a series of wagers on lottery numbers. 

Q. Did you make a record of those, sir? 

A. I did, sir. 


Q. Directing your attention, sir, to those bets on the 
27th of April, how did you pay for them? 

A. I paid for them in the same manner, leaving them with 
a person at the coffee shop at 9th and G Streets, Northwest, 
second floor of those premises. 

Q. When? 

A. That I would have to refer to my notes. 

Q. All right, would you do so? 

A. That was for the 27th. That was paid on the 
28th. 

Q. Directing your attention, then, to the 28th of April, 
sir, with regard to the arrangement that you had with the 
defendant Wallace Beach, what, if any, action did you 
take on that date? 

A. I again called Executive 3-1258, between the hours 
of 12:30 and 1:00 p.m., and held a phone conversation with 
a person identifying himself to me as Wallace Beach, and 
this conversation entailed the placement of wagers on 
numbers. 

Q. And did you make a record of those, sir? 

A. I did, sir. 


Q. How did you pay for the bets on the 28th, sir? 

A. I again left them in the like manner with a party on 
the second floor of the premises at 9th and G Streets, 
Northwest 


Q. All right, and would you relate how you checked? 
A. On the 29th of April, I met the defendant in person 
at these premises and asked him had he been getting his 





money correctly and regularly, and he said, “Everything 
is straight,’’ or something to that effect. 

Q. That was on the 29th of April ? 

A. The 29th of—excuse me, sir. That was in the early 
morning of the 30th of April, the a.m. of the 30th. 

Q. With regard, sir, to the 29th of April, did you have 
occasion, sir, pursuant to the arrangement that you made 
with the defendant Beach to take any action? 

A. I did, sir. 

Q. Would you relate when that took place and what the 
action was? 

A. May I refer to my notes on that occasion? 

Q. Please do. 

A. In the a.m., approximately 11:30 a.m., of the 29th 
of April, 1955,1 called one of the numbers given to me. If 
I am mistaken not—yes, it was Executive 3-1258, and the 
phone was answered by a man with a high pitched— 


Q. And, I believe, you say it was around 11:30 or 12:00? 

A. It was before 12:00 noon, between 11:30 and 12 KX) 
noon. 

Q. Did you receive an answer? 

A. Yes, I did. 

Q. Let me ask you this. Could you identify to whom you 
spoke at that time? 

A. No, sir, I could not. 

Q. Could you give some description of the voice, sir? 

A. I could describe the voice as being sort of raspy, 
possibly squeaky, high pitched voice, much higher pitched 
than the voice that I knew to be or that I knew as the voice 
of the person himself as Beach over the phone. 

Q. Did you have any conversation with that person who 
answered that line? 

A. I did, sir. 
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Q. Would you relate that conversation ? 
A. I identified myself. 


Mr. Smithson: The officer will testify, Your Honor, that 
he asked for Beach and Beach wasn’t there, he was told 
by this voice. 

Now he said, “Well, I want to put some numbers work 
and some horse plays in.” 

And the voice answered back, “I’ll take your numbers 
bets, but you will have to call Beach to put in the horse 
bets, I wouldn’t handle that.” 

Now- I am not going to put that in as to Beach at this 
time. That is the reason for my question, whether or not he 
did not place certain number bets, and I asked that it be 
answered yes or no. 


BY MR. SMITHSON: 

Q. Did you or did you not place certain numbers bets 
over this telephone that you called which you have just 
described ? 

A. I placed them over that phone, I did, with the party 
to whom I was speaking, the voice I described at that time. 

Q. This high raspy, squeaky voice? 

A. That is right, as distinguished from a deep mellow 
voice. 

Q. I show you Government Exhibit No. 7 for identification 
and ask you to examine it and state what it is. 

A. That is a carbon of the bets, the numbers bets placed 
on the 29th of April, 1955. I can identify it as being in my 
own handwriting and by the total marked in the comer. 

Q. Now you said, sir, that you met the defendant Wallace 
Beach on the 29th or 30th of April; is that correct? 

A. That is correct, ajn. of the 30th. 

Q. A.M. of the 30th? 
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A. Early a.m., that is right. 


BY MR. SMITHSON: 

Q. Let me ask you this, sir. Did you have any conversa¬ 
tion with the defendant Beach at that time? 

A. I did. 

Q. Would you relate that conversation? 

A. May I refer to my notes on that conversation? 

Q. All right. 

A. The time was approximately 1:25 a.m., and the person 
known to me as Wallace Beach approached me and said 
to the effect, “I owe you a couple dollars.” I at that time 
had an envelope, a sealed envelope, with the name Beach 
written on the face of it, which was the manner in which 
i I ordinarily left money there. I handed this to him, tore 
! it open, one end of it open, handed it to him and said, 
“Well, take what I owe you and then let’s make up the 
difference,” in that manner, to avoid confusion. 

This envelope contained $5.10 of advance funds of the 
Metropolitan Police Department to cover numbers bets 
which we had just identified and another $18 to cover a 
horse bet that I had made on the 29th, at a later time than 
this phone call which we have just referred to, and that 
horse bet I had made not with the person I had spoken to 
i earlier, but with the man or the voice on the phone which 
I had known to be that of Beach by identification. 


Q. You speak, sir, of this conversation that you had with 
this raspy, squeaky voice on the 29th of April. Now, did 
you call anyone else on the 29th of April with regard to 
these? 

A. I did. 

Q. Did you call the number? 

A. I did. 




Q. When did yon call that number? 

A. The first call X made in the morning; as I say, it was 
approximately 11:30 to 12 .-00 noon. 

Q. That is when you spoke to the person with the squeaky 
voice? 

A. With the squeaky voice, that is right. 

Q. When did you make the second call? 

A. I made the second call between 12:30 and 1:00 pjn. 
that afternoon. 

Q. Do you know what number you called at this time? 

A. No, that I do not remember. I didn’t include it in 
my notes, that number. It was one of the two numbers. 
May I say, the way I arrived at the number I would call 
was to dial one or the other of those numbers. Occasionally 
one nnmber would be busy and then I would have the Ex¬ 
ecutive number or, as on later dates, vice versa. 

Q. You would dial both numbers? 

A. I would dial one or the other. If one was busy, I 
would dial the other number. 

Q. Now, about what hour was that second call? 

A. The second call was between 12:30 and 1:00 p.m. 

Q. Did you get any answer on that phone? 

A. I did. 

Q. To whom did you speak? 

A. I spoke first to the voice I had previously spoken to 
and asked to speak to Mr. Beach. 

Q. All right. 

A. And I then had the voice or the voice known to me as 
Beach by previous phone calls, by the identification of the 
person on previous calls, and I then told him that I wanted 
to place a horse bet. 

Q. All right, do you recall that horse bet at this time? 

A. I do. It was six dollars across the board on Mary 
Piper in the fifth race at Laurel on April 29th. That is 
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six dollars across the board or a total of eighteen dollars. 
It is six dollars to win, six to place and six to show. 


Q. Now I will ask yon if on the 30th of April yon had 
occasion to call either of these numbers later on that day? 


A. I called that number about 12:20 or ’30 p.m. 

Q. Do you recall what number you called? 

A. That would again be the Executive number that day. 

Q. Did you talk with anyone? 

A. I did. 

Q. With whom? 

A. The person who identified himself to me as Beach, 
or, rather, when I would make the statement, sort of a 
salutation: “Mr. Beach?” to that effect. He would say, 
“Yes,” and then I would identify myself. 

Q. Did you make any numbers bets at that time with 
Beach? 

A. I did. 

Q. Did you make a record of it? 

A. I did. 


Q. On the 11th of May, sir, who did you call? At least, 
what number did you call? 

A. On the 11th of May, I called the number Sterling 
34397 and spoke to the person identifying himself, the 
voice identifying himself to me as Beach, and whose voice 
I knew to be the one I had already spoken to on the phone. 

Q. This Sterling 34397, is that one of the numbers given 
to you by the defendant Beach here? 

A. That is so. 

Q. What conversation did you have at that time? 

A. I identified myself in the usual manner and then 
placed a series of numbers bets. 

Q. Did you make any copy of those particular bets, sir? 

A. Yes, I did. 
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Q. Do you have them with yout 
A. I have the list here of these bets. 


JOHN H. SHOEMAKE 

was (Milled as a witness by and on behalf of the Govern¬ 
ment, and having been duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION 
BY MR. SMITHSON: 


What is your occupation, Mr. Shoemake? 

A. I am a commercial representative with the Chesa¬ 
peake & Potomac Telephone Company. 


Q. Would you tell me, sir, the name of the premises in 
question on that particular card? 

A. Yes. This card was for the service of Abe Greene 
at 1010 Eye Street, third floor. 

Q. Now, sir, I show you Government Exhibit No. 14. I 
will ask you, sir, what is that? 

A. This, again, is a credit card. This was made at the 
request of the subscriber, again, applying for service. The 
name of the subscriber in this case: Dave Adgee, A-d-g-e-e; 
the address; 1010 Eye Street, Northwest, second floor. 

Q. What is the date of that service? 

A. This service was installed on March 1, 1950. 


FREDERICK A. GENAU 

was called as a witness by and on behalf of the Govern¬ 
ment, and after being duly sworn, was examined and 
testified as follows: 






DIRECT EXAMINATION 
BY MR. SMITHSON: 


Q. Your employment, sir? 

A. I am Assistant Vice President of Riggs National 
Bank. 


Q. Does yonr bank and do yon have within your par¬ 
ticular provision of yonr employment the rental of the 
premises known as 1010 Eye Street, Northwest? 

A. I do. 

Q. Specifically, sir, pursuant to a subpoena, have yon 
brought with yon the records relative to the rental of those 
premises, particularly the second and third floors thereof? 


Q. Would you describe those premises? 

A. It is a three-story and basement building. The base¬ 
ment is occupied, all floors are occupied by separate ten¬ 
ants: namely, the basemant tenant, there are two tenants 
on the first floor, one on the second floor and one on the 
third floor. 


Q. Now, sir, as to the third floor of those premises, in 
what name were they rented? 

A. Abe Greene, G-r-e-e-n-e. 


JOHN B. LOCKWOOD 

was called as a witness by and on behalf of the Govern¬ 
ment, and after being duly sworn, was examined and testi¬ 
fied as follows: 

DIRECT EXAMINATION 
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Q. And your employment? 

A. Metropolitan Police Department, assigned to the 
Gambling and Liquor Squad in the Morals Division. 

Q. How long have you been a member of the Police 
Force? 

A. Nine years, almost ten. 


Q. Directing your attention to September 29, 1955, did 
you have occasion to accompany any officers to an address 
known as 1010 Eye Street, Northwest? 

A. Yes, sir, I did. 

Q. Do you recall who the officers were that accompanied 
you? 

A. Captain Layton was in charge. 


Q. Who else, sir, if you know? 

A. Myself, Officers Stone, Mills, Panetta, Johnson, Cor¬ 
poral Foran, Sergeant Stickley. 

Q. About what time did you arrive there? 

A. We arrived there around a quarter to 2:00 in the 
afternoon. 

• ••••••••••a 

Q. At the time that you went there, sir, did you have any 
search warrant? 

A. Yes, sir, I did. I had a search warrant for premises 
1010 Eye Street, Northwest, second floor. 

Q. Did you have a search warrant for any other prem¬ 
ises therein? 

Au Sergeant Stickley had another search warrant for 
that same premises. 

Q. Did you see that search warrant? 

A. Yes, I did. It was for the third floor. 


Q. Did you enter those premises after opening that 
door? 






A. Yes, sir, I did. 

Q. Who went with you? 

A. Captain Layton, Officer Johnson, Officer Panetta, 
Sergeant Stickley. 


Q. Now would you describe what you saw and what you 
did at that time? 

A. At the time I entered, the defendant Beach was seated 
in a chair at two small tables which were butted together. 
On those tables was a large quantity of slips, numbers para¬ 
phernalia, telephones, a little alarm clock. There was a 
Zenith, what they call a transoceanic radio there, with an 
aerial sticking up on it that was playing. There was an 
adding machine on the table, on the chair that was con¬ 
nected, and the tape ran over the chair onto the floor. 

I identified myself to Beach and displayed the search 
warrant, and told him I had a search warrant for those 
premises for violations of the gaming laws. 


Q. Now, Mr. Lockwood, I show you Government Exhibit 
15-A and ask you, sir, to briefly state what that describes? 

A. That describes the scene on the second floor premises, 
1010 Eye Street, Northwest, almost immediately after I 
entered, showing the two tables back to back and telephones 
and layout of the paraphernalia. 


Q. Now, sir, when you entered those premises, Mr. Lock- 
wood, did you speak with the defendant Beach—that is, the 
the second floor premises? 

A. Yes, sir, I did. 

Q. Would you describe that conversation? 

A. Well, after I made a brief examination of two desks, 
I asked Beach where his partner was. I said: “This looks 
like a set-up for two people. What happened to your 
partner?* * 
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He said: “I don’t have any partner.” He said: “I am 
right here by myself.” 

I don’t remember exactly how I said it, but I said: “It 
doesn’t look like yon will be able to handle both these desks 
by yourself. There are two different scratch sheets here 
and some of this handwriting looks like to be by two 
different people.” 


Q. What answer did he make, Mr. Lockwood t 

A. He said he was there by himself and he was handling 
it by himself, and that is about all he would say to the 
evidence that was in that room there. He was seated at the 
table, which I identified for my own purpose as Table No. 
1, and that is the one nearest the door as you come in, and 
it is the one that the adding machine is not next to. The 
lights were on at both tables and one table had an ash tray 
full of cigars, cigar butts on it, and that is the table that 
Beach was not sitting at. I could identify it through the 
pictures for you more closely. 

I then took charge of the property that was on that table 
there, and I proceeded to make a seizure of it, placing it 
in individual Police Department property envelopes and 
marking it where it came from, and the defendant Beach 
sat there the whole time that I made that seizure and 
observed me make it. 


(1:45 pjn.) 

(The proceedings were resumed at the bench, with the 
jury not present in the courtroom:) 

The Court: I will give you two or three cases, then I 
will make a statement to you gentlemen, and see if there 
is any merit or demerit in it. 

Omission to make a full return to search warrant is an 
irregularity correctable by motion. That is Nordelli v. 
United States , at 24 Fed. 2d 665. 




Mr. Brooke: Is that Chestnut’s case of Maryland? 

- The Court: I can’t tell you. Let’s go on a minute. 

Failure to comply with requirement of former Section 
623 as to filing a sworn and written inventory of property 
taken did not affect validity of search. 

I didn’t give you that one. That is Reisgo v. United 
States, 285 Fed. 745. 

Mr. Brooke: Is that the one from the Fifth Circuit? 

The Court: I can’t tell you. 

Mr. Smithson: That is right. That is the Fifth Circuit. 

The Court: The failure to make return does not invali¬ 
date a search under a valid warrant. The return is merely 
a ministerial action. 

That is Rose v. United States, 274 Fed. 45 at 250. 

And then, United States v. Gaitan, 4 Fed. 2d 851: No 
rule or reason which would invalidate search on valid war¬ 
rant because officer failed to deliver copy. 

In the light of that, let me ask you this—you need not 
take this, Mr. Reporter. 

(Off the record.) 

The Court: Let’s go back on the record. 

At the time we recessed, objection had been interposed 
to the receipt in evidence of certain slips indicating bets 
on baseball and football games. On behalf of Greene, it 
was contended that at the time a motion to suppress was 
filed, he, Greene, and his counsel had not been advised as to 
the seizure of certain gambling slips. An examination of 
the original return does not show slips, but does show, as 
this last line indicates, numbers paraphernalia and miscel¬ 
laneous papers. The receipt, however, given to Greene does 
not include the items which have just been recited as picked 
up. 

For the purpose of preserving and fully fortifying the 
record for such purpose, the District Attorney has agreed 
as to what has gone before, and further agrees that, for the 
purpose of this record, the motion to suppress, which em- 
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braced certain articles seized from Greene, be enlarged so 
as to include in the motion to suppress all of the slips re¬ 
lating to race horse bets; and further, as an additional 
assignment for suppression, that the motion include a spec¬ 
ification to embrace the specific language shown on the 
return filed with the court, namely, “numbers parapher¬ 
nalia and miscellaneous papers,” plus the telephones, and 
the fact that such recitation was absent in the receipt given 
to the defendant Greene, “two telephones, Executive 3-1258 
(one an extension).” 

On behalf of the defendant Wallace Beach, the District 
Attorney agrees that the motion to suppress be enlarged 
by adding slips covering baseball bets, with the recital that 
the return on the search warrant made to the Court and the 
receipt given to the defendant Beach do not recite the taking 
or the seizure of baseball bet slips. 

I will hold that the variance which is shown between the 
receipt given Greene and the official return on the court 
copy does not warrant the refusal of the receipt in evidence 
of the documents in question, and as to the failure of the 
return to show baseball bets on the return of warrant issued 
in connection with Beach, that that does not prevent the 
receipt in evidence of such slips for the reasons heretofore 
stated. 


Thereupon— 

SAMUEL W. STICKLEY 

was called as a witness by and on behalf of the Government, 
and after being duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Your name is Samuel W. Stickley; is that correct? 
A. That is correct, sir. 

Q. What is your occupation, Mr. Stickley? 
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A. I am a sergeant on the Metropolitan Police Force and 
assigned to the Morals Division, Gambling and Liqnor 
Sqnad. 

Q. How long have yon been a member of the police force? 

A. Over 20 years. 

Q. How long have yon been assigned to the Gambling 
and Liquor Sqnad? 

A. About two and a half years. 

Q. Were you so assigned on September 29,1955? 

A. I was. 

Q. Directing your attention to that particular date, did 
you execute a search warrant for the premises 1010 Eye 
Street, Northwest, third floor? 

A. I did. 

Q. When you executed that search warrant, about what 
hour was it? 

A. About 2:50 p. m. 

Q. How did you gain entrance to the building 1010 Eye 
Street? 

A. I followed other police officers who had effected en¬ 
trance at the first floor. 


Q. Let me ask you this. Did you find any telephones in 
that particular apartment? 

A. There was a telephone on a table to the right as you 
enter the bedroom. 

i Q. Do you remember what the number was? 

A. Executive 31258. 

Q. Did you find any other phones in those premises? 

A. In the kitchen we found an extension to the same 
telephone. 

Q. Did you search that premises? Would you answer 
that yes or no? 

A. Yes. 


> 
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Q. Sergeant Sticklev, I show yon an envelope which has i 
been marked for identification Government Exhibit No. 35, 

and with particularity an item taken from Government 
Exhibit No. 35 and marked for identification No. 35-A. 

First, directing your attention to the contents of 35, would 
you examine them and state, sir, where you found them? 

A. This group of papers was found inside of the dresser 
to the left as you enter inside of Greene’s apartment in 
the bedroom. 

Q. The papers were found in the dresser in the bedroom? 

A. That is right, sir. 

Q. May I have those papers, sir? 


Q. And the rest of these were likewise found in those 
premises ? 

A. Yes, sir. 

Q. Directing vour attention to this one, sir, known as 
35-A, what is it and where was it found? 

A. That was found in the left side of the radio compart¬ 
ment as you face the radio or on the right side of the radio 
cabinet itself and in the lower section. There was a door 
there that we opened and found these papers here, and at 
that time Corporal Foran was with me, and Corporal Foran 
actually removed the papers and this slip from there in 
my presence, and I have initialed them for identification. 

Q. What is that? 

A. The first one is an adding machine tape. 


Q. What is this. Officer? 

A. This first slip of paper is an adding machine tape 
written in blue ink at the top is “To Gr.: 97.50, 34.50 and 
24 even,” with a total of “156 less 95, encircled in red, 61, 
dated September 24, ent’cL” 

The next slip of paper is approximately 3 by 5. It is 
addressed: “To Gr.: 9R4-15-15-15,” with a line under that. 
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and then under that is written: “1, 2 and 3,” and a red 
“X 34.50,” encircled in red, 1 ‘24.0” encircled in red, with 
a total of “45.0” encircled on the bottom. 

The next slip is: “To Gr.,” at the top, “683, 25-25,1 and 
2 under the line, and 97.50 encircled in red, with a 500 on 
the bottom encircled in pencil. 

Q. Sergeant, based on your experience as a police officer 
and on the Gambling and Liquor Squad, what does this 
second paper which you have identified as “ To Gr. ’ ’ signify 
to you? 

A. It signifies a horse bet slip, $15 to win, place and 
show, and indicates that the horse ran second, paid 34.50 
for second place and $24 for show on that particular slip. 
The horse evidently did not win. 

The next slip is “$25 - 25,” with a 1 and 2 underneath 
i that, which indicates a bet for win and place, and a total 
i of 97.50 encircled in red, with a mark drawn up between the 
1 and the 2, which would indicate the horse ran second and 
paid the 97.50. 


Q. Now with regard to these other papers which consti¬ 
tute 35 for identification, were they found at the same time 
i that 35-A, which you have just testified about, was found. 
Sergeant? 

A. They were found in the same compartment of the 
radio as the slip, along with some money, which was also 
seized at the time. 


Q. I show you Government Exhibit 36 for identification 
i and its contents, sir, and showing you certain of these con¬ 
tents, would you state what they are and where they were 
received? 

A. This is what is commonly called a “Sneaky Pete” 
card. It was found on the table to the right right inside of 
defendant Greene’s bedroom. 
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Q. What is a “Sneaky Pete” card? 


The Witness: This “Sneaky Pete” card is a card which 
is sold at various places in the city and it gives the win¬ 
ning number for a number of years on the various dates 
throughout the year and also the so-called “tip” or “lucky 
numbers” that the “Sneaky Pete” printers or editors pre¬ 
dict will be a “hot” or “good number” to play. It is a 
so-called “tip” card on numbers, with past five-year record 
winning numbers. 

BY MR. SMITHSON: 

Q. What is this? 

A. It is the “Canary Bird” card, but published by a 
different firm. 

Q. What is it? 

A. It is a so-called “tip” card on numbers that they 
believe will be very likely to come out in the immediate fu¬ 
ture, and also a history of winning numbers for the past 
five years. 

Q. I show you something in addition from Government 
Exhibit 36. What are these? 

A. This is a quantity of coin tubes used to put coins in. 

Q. Where were these other things, in addition to the 
“Canary Bird” and the “Sneaky Pete” cards, found? 

Ai There was a metal wardrobe, a clothing type of locker, 
with a shelf on the top of it in the bedroom, and these were 
found in there with a large quantity of coins in the same 
metal wardrobe. 


Q. Showing you Government Exhibit 37 for identifica¬ 
tion, would you remove the contents, examine it and state 
what it is, or what they are? 

A. This is a Yale padlock. 

Q. Where did you first see it? 

A. I first observed it on the door to Wallace Beach’s 
apartment on the second floor. 
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Q. Did there come a time, sir, that you used a key to 
open that lock? 

A. There did. 

Q. From where did you get the key to open that lock? 

A. The key to open this lock was found in the third floor 
rear kitchen room in the apartment of Abe Greene. 

Q. Did you personally try it on the padlock to the door 
of the defendant Beach’s apartment? 


The Witness: I removed the keys from the kitchen of 
Abe Greene, took them to the second floor apartment and 
tried them in this padlock and found, after locking the 
padlock, that it would unlock this padlock. 

BY MB. SMITHSON: 

Q. These other keys, sir, what are they? 

A. They are the keys I took from the person of Abe 
Greene. 

Q. And this one, sir, is a key to where? 

A. This is to the second floor apartment of Wallace 
Beach. 

Q. And the other one? 

A. The front door of the premises of 1010 Eye Street, 
Northwest. 

A. From the compartment in the radio, front room third 
floor, there was $101 in bills, and from the metal cabinet, 
or the clothing locker type in Abe Greene’s apartment, 
i approximately $380 some in change. 

Q. Did you while you were there, sir, notice whether or 
not there were any phone calls to those premises? 

A. There was a number of telephone calls made to 
Greene’s apartment. 
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JOHN B. LAYTON 

was called as a witness by and on behalf of the Government, 
and after being duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Your name, sir, is John B. Layton; is that correct? 
A. That is correct. 

Q. You are a captain of the Metropolitan Police Depart¬ 
ment; is that correct? 

A. Yes, sir. 


REDIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. When you talked to the defendant Abraham Greene 
at Police Headquarters, about what hour was that? 

A. About 5:30 

Q. Now, did you ask him to speak with someone on the 
phone? 

A. I did. 

Q. Did you get someone on the phone; did you call any¬ 
one? 

A. I did. 

Q. Who did you call? 

A. I called Officer Crown. 

Q. Do you know whether or not, to your knowledge, the 
defendant Abraham Greene spoke to anyone on that phone? 

A. I did. 


The Court: Did you identify that as his voice on this 
occasion? 

The Witness: Yes, sir. 

Mr. Hughes: Of course, we make an additional objection 
—the Federal Communications Act. 




BY MB. SMITHSON: 

Q. All right, now, did yon secure Officer Crown? Did 
you talk with him on the phone? 

A. I did. I called him at his home and talked with him. 

Q. Did you give the phone to Greene or ask Mr. Greene 
to talk to the person? 

A. I asked Greene to pick up the telephone. 

Q. Did he do so? 

A. He did. 

Q. Did you hear on the part of the defendant Greene 
any conversation over that phone? 

A. I did. 

Q. Following that conversation of the defendant Greene 
over the phone, did you again speak to the person on that 
phone? 

A. I did. 

Q. And this person was? 

A. Officer Crown. 

Q. And at that time, in response to a query, did you 
inform him of the speaker on your end of the phone? 

A. I did. 


SIDNEY M. CROWN 

was recalled to the stand as a witness by and on behalf of 
the Government, and having previously been duly sworn, 
was examined and testified further as follows: 

DIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Officer Crown, directing your attention to the after¬ 
noon of September 29, 1955,1 will ask you whether or not 
you received a call at home from Captain Layton? 

A. I did. 

Q. Pursuant to that conversation, sir, did you talk with 
someone on the phone? 
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A. I did 

Q. Did you recognize that voice? 

A. I was able to recognize the voice, yes. 

Q. And yon recognized that voice as the voice of whom? 
A. Of a person to whom I had spoken over telephone 
numbers that I called on September 12th and on April 29th. 

Q. Is that the same person whose voice yon have de¬ 
scribed previously in this case as a sort of a grating voice? 
A. Squeaky, raspy type of voice, yes. 

Q. You recognized that as the same voice? 

A. That is the same. 


HENRY T. McNAMARA 

was called as a witness by and on behalf of the Government, 
and after being sworn, was examined and testified as 
follows: 

1 DIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. Would you state your full name, Mr. McNamara? 

A. Henry T. McNamara. 

Q. Where do you live? 

A. You want my full address? 1101 West 42nd Street, 
Baltimore, Maryland. 

Q. What is your occupation? 

A. I am a superviser of the card index unit in the office 
of the District Director of Baltimore, Maryland, Internal 
Revenue. 

Q. Is that the Internal Revenue Service? 

A. That is right. 

Q. I will ask you, sir, pursuant to your functions and 
your position, you have the records of the index of those 
who are required to pay an occupational tax stamp for the 
occupation of gambling? 

A. We do. 



Q. Are those records in vour custody and control? 

A. Yes, sir. 

Q. Now, pursuant to a subpoena served from the United 
States Attorney’s office in the District of Columbia, have 
you personally examined your records for the period of 
April 18, 1955 to September 29, 1955 with regard to one 
Wallace Beach? 

A. I have. 


Q. With regard to those records, sir, and for the same 
period of time, have you examined them as to one Abraham 
Greene ? 

A. I have. 

Q. I will ask you, sir, if you found where any application 
had been made or any disclosure made to your office that 
someone by the name of Wallace Beach for the period of 
April 18, 1955 to September 29, 1955 had engaged in gam¬ 
bling activities at 1010 Eye Street, Northwest, in the Dis¬ 
trict of Columbia? 


Q. For that period of time, sir? 

A. There was none filed for that period of time. 

Q. By the defendant Wallace Beach? 

A. By the defendant. 

Q. Did you find one, sir, filed by the defendant Abraham 
Greene for the same address for that period of time? 

A. I did not. 

Q. You personally checked insofar as to that fact; is that 
right? 

A. Yes, sir. 


JURY CHARGE 

The Court: Ladies and gentlemen, we have reached the 
point in the case where it becomes the duty of the Court 
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to instruct you as to the law of the case, namely, the rules 
and principles applicable to the particular case on trial. 

By way of introduction, I state to you that these two 
defendants, Abraham Greene and Wallace Beach, are here 
charged in an eighteen-count indictment with violations of 
the gambling laws of the District of Columbia and the Fed¬ 
eral Internal Revenue Code. It is my duty to instruct you 
as to the law. On the other hand, you, ladies and gentlemen, 
are the sole judges of the facts. It will be for you to deter¬ 
mine all issues of fact from the evidence adduced from the 
witness stand and reasonable inferences to be deduced from 
proven facts. You are the sole judges of the facts. 

The Government counsel and defense counsel have the 
right to make opening statements indicating to you what 
they hope or expect to be able to show, and at the conclu¬ 
sion of the case, to make summations or arguments indi¬ 
cating what they believe they have been able to show in the 
case. Their statements are not evidence, and if your recol¬ 
lection be at variance with either or both counsel, or for 
that matter the Court’s recollection, as to any factual mat¬ 
ter, it will be your recollection which will control, you being 
the sole judges of the facts. 

The fact that a defendant has been indicted, as indicated 
by the paper which I have displayed to you, is not to be 
construed as evidence. It is not. The sole purpose of an 
indictment is to advise a defendant of the charge which 
he must face when the case comes on for trial. It is not 
evidence. 

Every defendant in a criminal case is presumed to be 
innocent and this presumption of innocence attaches to a 
defendant throughout the trial. He is not required to prove 
himself innocent or to produce evidence on the subject. The 
burden of proof is on the Government to prove a defendant 
guilty beyond a reasonable doubt, and unless the Govern¬ 
ment sustains this burden and proves beyond a reasonable 
doubt that the defendant committed the crime with which 


he is charged, and each essential element thereof, then yon 
must find him not guilty. 

You may not speculate or conjecture as to his guilt, but 
you may draw reasonable inferences from the facts which 
are proved. If you can reconcile the evidence in this case 
with any reasonable hypothesis consistent with the inno¬ 
cence of the defendant, you should do so, and in that case, 
your verdict will be not guilty. 

But, you may well ask, what is meant by the phrase “a 
reasonable doubt/’ It does not mean any doubt whatsoever. 
Proof beyond a reasonable doubt is proof to a moral cer¬ 
tainty and not necessarily proof to an absolute or mathe¬ 
matical certainty. By a reasonable doubt, as its name 
implies, is meant a doubt based on reason, not any whimsical 
or capricious conjecture. It is a doubt which is reasonable 
in view of all the evidence. Therefore, if after an impartial 
comparison and consideration of all the evidence you can 
truthfully say that you are not satisfied with the guilt of a 
defendant, then you have a reasonable doubt. But if after 
such impartial comparison and consideration of all the evi¬ 
dence you can candidly say that you have an abiding con¬ 
viction of a defendant’s guilt, such as you would be willing 
to act upon in the more weighty and important matters 
relating to your personal affairs, then you have no reason¬ 
able doubt. 

You are instructed that in a large proportion of cases, 
absolute certainty cannot be expected, and although the 
verdict must be the verdict of each individual juror and not 
a mere acquiescence in the conclusion of your fellows, yet 
you should examine the question with candor and with a 
proper regard and deference to the opinions of the other 
jurors. 

I have said to you that you are the sole judges of the 
facts. Necessarily it follows, therefore, that you, too, are 
the sole judges of the credibility of the various witnesses 
who have testified before you. In determining whether to 
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believe the testimony of any witness and in weighing his 
testimony, yon may consider his demeanor on the stand, his 
manner of testifying, whether he impresses yon as having 
an accurate memory and recollection, whether he impresses 
yon as a truth-telling individual, his apparent candor and 
fairness or lack of it, the interest which he has in the result 
of the trial of the case, if any, his bias and prejudice for 
or against the defendant, if any be shown, and his oppor¬ 
tunity of knowing the facts and circumstances to which he 
has testified, and from all the facts and circumstances it is 
your duty to give the proper weight to the testimony of 
each and every witness who has appeared before you. 

And you are instructed that no inference of guilt arises 
against a defendant because of his failure to testify as a 
witness in his behalf. 

In courts, as well as in all our affairs of life, when we 
are called upon to determine disputed questions of fact, 
there are two kinds of evidence upon which our conclusions 
may be based. One kind is called direct evidence and one 
kind is called indirect or circumstantial evidence. Direct 
evidence, for example, is evidence of a witness himself as 
to what he saw or heard as an eyewitness of the offense 
under inquiry. Indirect evidence is supplied by testimony 
as to facts and circumstances which tend to show that the 
offense under inquiry has been committed and by whom it 
has been committed. In other words, circumstantial evi¬ 
dence is composed of proved facts which raise a logical 
inference as to the existence of the fact that is in issue in 
the particular case and which by experience have been 
found to be so associated with that fact that, in the relation 
of cause and effect, they lead to a satisfactory conclusion. 
A simple example of convincing circumstantial evidence is 
the track of an animal in the snow. If you see rabbit tracks, 
you know a rabbit has been there, just as clearly as if you 
had actually seen the rabbit. 

Both kinds of evidence, direct and circumstantial evi- 


53 


dence, have been introduced into this case. Both kinds of 
evidence are equally entitled to consideration by a jury. 
Sometimes a jury may consider that indirect evidence is 
stronger than direct evidence, but the rule of law is that 
before a defendant can be convicted on circumstantial evi¬ 
dence alone of the crime with which he is charged, the 
circumstances must be consistent with each other and they 
must tend to prove guilt, and they must not only be con¬ 
sistent with the hypothesis of the defendant’s guilt, but 
must be inconsistent with every other hypothesis, including 
the hypothesis of innocence. It is not sufficient to warrant 
a conviction that the circumstances coincide with, account 
for, or render probable the hypothesis of guilt sought to 
be established, but those circumstances must exclude to a 
moral certainty every other reasonable hypothesis but the 
single one of the guilt of the defendant, else the jury must 
find the defendant not guilty. 

The indictment in this case is rather long, so I will at¬ 
tempt to summarize it for you. You will be given, however, 
a copy of it to take with you to the jury room. 

Count 1 charges both defendants, continuously during 
the period from April 18, 1955 to about September 29, ’55, 
within the District of Columbia, were concerned as owners, 
agents or clerks, or in other ways, in managing, carrying 
on or promoting a lottery known as the numbers game. 

Count 2 and Counts 5 through 12 charge that the defend¬ 
ant Beach, on various dates during the period April 23, ’55 
to September 29, ’55, sold and transferred to Sidney M. 
Crown chances, rights and interests in a lottery known as 
the numbers game. 

Count 4 charges that on or about April 29, ’55, the de¬ 
fendant Beach accepted a bet on a horse race. 

Count 3 charges that the defendant Greene on or about 
April 29, 1955 sold to Sidney M. Crown chances, rights 
and interests in a lottery known as the numbers game. 

Count 13 charges the defendant Beach with possession. 


on or about September 29, ’55, of number slips and other 
papers used and to be used for carrying on the numbers 
game. 

Count 14 charges the defendant Greene with possession, 
on or about September 29,1955, of number slips and other 
papers used and to be used for the purpose of carrying on 
the numbers game. 

Count 15 charges that during the period from about April 
18, *55 to about September 29, ’55, the defendant Beach 
knowingly, as lessee, agent, operator and occupant, main¬ 
tained, aided and permitted the aiding and maintaining of 
a gambling premises located on the second floor of 1010 
Eye Street, Northwest. 

Count 16 charges the defendant Greene, during this same 
period, knowingly, as lessee, agent, operator and occupant, 
maintained, aided and permitted the maintaining of gam¬ 
bling premises located on the third floor of 1010 Eye Street, 
Northwest. 

Count 17 charges during the same period the defendant 
Beach was engaged in the business of accepting wagers in 
the District of Columbia, thereby becoming liable to pay 
the special fifty-dollar occupational tax applicable to per¬ 
sons in such business, but that he failed to pay such special 
tax to the Director of Internal Revenue. 

Count 18 charges the same offense in the same period 
was committed by the defendant Greene, that is, engaging 
in 1 the business of accepting wagers without paying the 
special tax applicable for such business. 

The District of Columbia statute applicable to Count 1, 
insofar as pertinent to your inquiry, reads: 

“If any person shall within the District of Columbia 
keep, set up, or promote, or be concerned as owner, 
agent, or clerk, or in any other manner, in managing, 
carrying on, promoting, or advertising directly or 
indirectly, any policy, lottery, policy shop, or any 
lottery,” 

he shall be punished as the law provides. 


In the eyes of the law, a lottery is the awarding of a 
prize by chance. The exact method adopted for the applica¬ 
tion of chance to the distribution of prizes is immaterial. 
In the eyes of the law, the so-called numbers game is a 
lottery. You will note that the offense under the statute is 
not limited to writing numbers, but includes any act by 
which one promotes or is concerned with managing, carry¬ 
ing on, directly or indirectly, any numbers lottery. 

The next count charges the defendant with selling or 
transferring to one Crown a chance, right or interest in a 
lottery known as the numbers game. The statute on which 
this count is based, insofar as pertinent to your inquiry, 
reads—let me strike that, please, ladies and gentlemen, and 
refer—I am striking the part where I said the next count 
refers—I am leaving that, and I go now to Counts 2, 3 
and 5 through 12. The pertinent part on which those counts 
are based is as follows: 

“If any person shall, for himself or another person, 
sell or transfer any chance, right or interest in any 
policy lottery or any lottery, or shall sell or transfer 
any ticket, certificate, bill, token or other device pur¬ 
porting or intending to guarantee or to assure to any 
person or entitled him to a chance of drawing or obtain¬ 
ing a prize to be drawn in any lottery or in a game or 
device commonly known as a policy lottery or policy, 7 * 

he shall be punished as provided by the statute. 

As to each of these counts, namely, Counts 2, 3, 5, 6, 7, 
8, 9,10,11 and 12, if you should find the particular defend¬ 
ant named sold to Sidney M. Crown on or about the date 
any chance on the numbers, then you may find such defend¬ 
ant guilty under such count. 

The provision of law under which the defendant Beach 
is charged under Count 4 reads: 

“It shall be unlawful for any person within the Dis¬ 
trict of Columbia to make or place a bet or wager, 
accept a bet or wager, gamble, or make books or pools, 
on the result of any athletic contest For the purpose 
of this section, the term athletic contest* means a 
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trotting or running race of horses or any other athletic 
or sporting event or contest.” 

If you should find that the defendant Beach accepted 
from the witness Crown a bet on a horse race on or about 
the date stated in Count 4, then you may find the defendant 
Beach guilty under Count 4. 

Now as to Counts 13 and 14 of the indictment, these 
counts charge the two defendants with the possession, know¬ 
ingly, of certain tickets, certificates, bills, slips, tokens, 
papers or writings used and to be used and adapted, de¬ 
vised and designed for the purpose of playing, carrying on 
and conducting a certain lottery, commonly known as the 
numbers game. 

The pertinent statute applicable to these particular 
counts reads: 

“If any person shall, within the District of Columbia, 
knowingly have in his possession or under his control 
any record, notation, receipt, ticket, certificate, bill, 
slip, token, paper or writing, current or not current, 
used or to be used for the purpose of playing, carrying 
on or conducting any lottery,” 

he shall be punished as provided by the statute. 

In other words, under this statute, it is a criminal offense 
for a person to have in his possession any ticket or slip or 
writing used for the purpose of playing or conducting any 
lottery, provided the person knew he had such slip in his 
possession and that he knew the slips of papers or writings 
were used for the purpose of carrying on the numbers game. 

Now knowledge, of course, cannot be proved directly. 
Science has not invented any X-ray machine by which the 
operations of the human mind can be photographed. Knowl¬ 
edge can be deduced from circumstances. It can be inferred 
from things done and things said by the person and from 
the surrounding circumstances. It is a question to be de¬ 
termined by the jury from all the facts surrounding the 
possession of the slips. 

In this connection, you are instructed as a matter of 


law that possession means not merely actual physical pos¬ 
session, but includes constructive possession as well. Con¬ 
structive possession occurs when a person does not have 
within his hands or grasp the article in question but does 
have dominion and control over the article. 

Thus, as to the defendant Greene, although you may 
find Beach was the record occupant of the second floor 
rooms where it has been testified number slips and other 
papers relating to the numbers game were found, if you 
should further find that the defendant Greene was acting 
in concert with Beach and that Greene had access to and 
enjoyed dominion and control over the contents of the 
second floor rooms, then you may find Greene was in joint 
possession of those number slips and other writings with 
the defendant Beach. 

In determining whether Greene did have such dominion 
and control over these slips and writings as to make for 
joint possession with Beach, you may consider all the 
circumstances which have been proved. If you should find 
that the Government has proved as to either defendant that 
he was, on or about September 29,1955, in knowing posses¬ 
sion of any of the papers described in the indictment, 
used or to be used for the purpose of carrying on the 
numbers game, then you may find him guilty under Count 
13 or 14, whichever charges the particular defendant. 

The provision of law pertinent to Counts 15 and 16 reads: 

“It shall be unlawful for any person in the District of 
Columbia knowingly, as owner, lessee, agent, employee, 
operator, occupant, or otherwise, to maintain or aid or 
to permit the maintaining of any gambling premises.’’ 

In order for you to find either defendant guilty under 
Count 15 or 16, the Government must prove: (1) that the 
defendant was the lessee, agent, operator or occupant of 
the premises described in such count* (2) that the defend¬ 
ant maintained or aided or permitted the maintaining of 
the place as gambling premises. 


Here again, these counts of the indictment charge the 
defendant named therein as lessee, agent, operator and 
occupant of the premises. It is sufficient to satisfy this 
first element of the offense if you find that the defendant 
was the lessee, agent, operator or occupant of the described 
premises. As to the second element, that the premises were 
maintained as gambling premises, the law provides: 

“Any house, building, vessel, shed, booth, shelter, en¬ 
closure, room, lot, or other premises in the District of 
Columbia used or to be used in violating the laws 
against promotion of a lottery or possession of lottery 
tickets and other papers used or useful in a lottery, 
shall be determined gambling premises.” 

We now come to Counts 17 and 18 of the indictment. You 
are instructed as a matter of law that under the Federal 
Internal Revenue law, each person who is engaged in the 
business of accepting wagers or who conducts any wagering 
pool or lottery, or any person engaged in receiving wagers 
for or on behalf of such person, is required to pay a special 
occupational tax of fifty dollars per year. The law further 
provides that: 

“Any person who does any act which makes him liable 
for the special tax shall,” 
besides being liable for the payment of the tax, 

“be punished as provided thereby.” 

In order for you to find the defendant Beach guilty under 
Count 17 or the defendant Greene guilty under Count 18, 
the Government must have proved the following elements: 
(1) that the particular defendant was engaged in the busi¬ 
ness of accepting wagers, either numbers or horse race 
bets, and (2) that such defendant failed to pay the special 
tax of fifty dollars for the year in which he was so engaged. 

As to the first element, that the defendant was engaged 
in the business of accepting wagers, the term “wager” as 
used in the statute includes: 

“Any wager with respect to a sports event or a con¬ 
test placed with the person engaged in the business of 
accepting such wagers, and— 
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“Any wager placed in a lottery conducted for profit. 
“The term ‘lottery’ includes the numbers game, policy, 
and similar types of wagering.” 

It is alleged that the defendants engaged in the business 
of accepting wagers continuously during the period from 
about April 18, ’55 to about September 29, ’55. If you 
should find that the Government has proved as to either 
defendant he was engaged in the business of accepting 
numbers plays or bets on horse races at any time during 
the period charged in the indictment, that is sufficient to 
satisfy the first element of the offense. And if you should 
further find as to either defendant that he failed to pay the 
special fifty dollar occupational tax for 1955, then you 
would find such defendant guilty under Count 17 or 18, 
whichever charges the particular defendant. 

As to each count of the indictment, if you should find 
the Government has failed to prove any one or more of the 
elements of the particular offense as I have explained it to 
you, then you must find the defendant or defendants therein 
not guilty under such count. But if you should find the 
Government has proved each and every element of the 
offense beyond a reasonable doubt, then you may find the 
defendant or the defendants named therein guilty under 
such count. 

This matter is important to all concerned. When you 
go to the jury room, you will consider this case deliberately 
and carefully, dispassionately and objectively, without bias 
or prejudice for or against the defendants, without emotion 
and without sympathy, and in the light of the instructions 
of the law which I have given you, bearing in mind that 
you are the sole judges of the facts and that you are obli¬ 
gated to follow my instructions only as to the law. 

Has either counsel anything to add? 

(At the bench:) 

Mr. Smithson: Your Honor, I listened but did not hear 
whether Your Honor gave the instruction on the presump¬ 
tion from the possession of number slips as to the 29th. 
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I think that presumption applies to both defendants and 
would be applicable to Count 1. 

The Court: I don’t believe I did give the statutory prima 
facie statement. You are entitled to it under the statute, 
22-1501. I neglected to read it. 

Mr. Brooke: 'Which one is that? 

The Court: So we’ll know what we are talking about— 

Mr. Hughes: I do not want Your Honor to conclude 
your charge to the jury with that instruction. 

The Court: — let me read it first: 

*‘The possession of any copy or record of any such 
ticket, certificate, bill, token, or other device, shall be 
prima facie evidence that the possessor of such copy 
or record did, at the time and place of such possession, 
keep, set up, or promote, or was at such time and place 
concerned, as owner, agent, clerk, or otherwise, in 
managing, carrying on, or promoting, or advertising 
a policy lottery, policy shop or lottery.” 

Then I would evaluate this: 

So if you should find either of the defendants was in 
possession of number slips, you may find that he was en¬ 
gaged in promoting a lottery, unless his possession of slips 
is otherwise explained to your satisfaction. 

Mr. Hughes: It is incumbent that they find beyond a 
reasonable doubt, not that they just find — the last para¬ 
graph. 

The Court: How? 

Mr. Hughes: The last paragraph that Your Honor read. 

The Court: I have said that. I have said that as to each 
essential element. 

What did you want me to add, Mr. Hughes? 

Mr. Hughes: During the course of Your Honor’s charge, 
you tell the jury if they find so and so, and so and so, they 
shall find the defendants guilty. I think it would be better 
if Your Honor charged that if they find beyond a reasonable 
doubt so and so, that you find the defendant guilty. 


Mr. Smithson: I think His Honor did charge a reasonable 
donbt as to each and every essential element. 

The Court: I think I would say this: As to each count 
of the indictment, if you should find the Government has 
failed to prove any one or more of the elements, as I have 
explained it to you — 

Mr Hughes: All right. 

Mr. Brooke: Your Honor, again, I have the point that 
Greene was not found in possession of a numbers slip 
except by extension. There was no number slip found on 
Greene. There was none found on the third floor. I don’t 
think that that arises as to Greene at all. 

The Court: I think it is a proper instruction. The only 
thing that gives me pause is the timing of it. 

Mr. Hughes: It gives me pause, too. 

The Court: It is a proper instruction, Mr. Brooke. It 
has been so held by our Court of Appeals in the three 
cases which I have here. 

Mr. Brooke: Oh, the instruction may be all right, but 
I am talking about the type of possession my man had. I 
mean, the only possession my man had was a key, the only 
physical possession. 

Mr. Smithson: I don’t see. Your Honor, that the timing 
has to necessarily create such a problem. It is a presumption 
that is contained in the law, and if Your Honor saw fit, 
you could say that the Government, in view of this pre¬ 
sumption, would still have the burden of proof of each 
and every element. 

The Court: Oh, I would do that, of course. 

Mr. Smithson: I think that would be the thing that would 
be closing. 

Mr. Hughes: It takes His Honor’s whole charge out of 
context It attaches importance to that charge more so than 
any other. I object to it 

Mr. Smithson: I believe the Government should have 
that charge. Your Honor, and I don’t believe I am asking 
for anything improper. 
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The Court: I don’t think that you are asking for anything 
improper either, Mr. Smithson. These gentlemen have been 
very liberal with what they have said about you, and prop¬ 
erly so. 

Mr. Smithson: Thank you. 

The Court: I don’t think I will give it. This is a criminal 
case, and as such, I don’t want to do anything that might 
be prejudicial. I am sorry I neglected to put it in. 

Mr. Hughes: Your Honor, may they eat lunch before 
they go? 

The Court: Yes, I am going to send them to lunch. 

Mr. Hughes: We have no objection to them going to 
lunch before they start deliberating. 

Mr. Brooke: So the record will be clear—I am sure Your 
Honor will overrule me—with respect to my objections to 
Mr. Smithson’s statements, I now will ask for a mistrial 
on the ground that though the lawyer probably made the 
statements in good faith, they are so badly wrong that they 
can’t probably help but prejudice the jury. 

The Court: I am going to let the jury determine that. 

(In open court:) 

The Court: Ladies and gentlemen, that concludes the 
charge to you, except to say to you that there are, as you 
will find from the indictment itself, 18 counts, one, I believe, 
charging the two defendants and the others charging either 
Greene or Beach. Your verdict as to the counts where the 
two are charged, if there be more than one, may be guilty 
as to both, not guilty as to both, guilty as to one, not guilty 
as to the other. As to the counts where an individual de¬ 
fendant is charged, your verdict will be guilty or not guilty. 

Has either counsel anything further? 

Mr.Hughes: No. 

Mr. Smithson: Nothing. 

The Court: There being nothing further from either 
counsel, I will ask the alternate juror to keep your seat, 
please, the contingency for your being selected not having 
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occurred. As to the remaining twelve ladies and gentlemen, 
it now becomes your duty to retire to the jury room, select 
your foreman, consider and decide the case. The verdict 
in this case must be unanimous as to each count. There 
being nothing further, you may retire, and the marshall 
will arrange to take you to lunch today, and after lunch you 
will return for deliberation of the case. 

(Whereupon, at 12:55 p.m., the jury retired.) 

AFTERNOON SESSION 

(Whereupon the Jury returned at 4:00 pjn.) 

The Clerk: Mr. Foreman, has the Jury reached a verdict? 

The Foreman: We have, sir. 

The Clerk: WTiat say you as to the Defendant Greene 
on Count 1? 

The Foreman: May I read these counts as we took them 
one-bv-one ? 

The Court: Have you written a verdict of the Jury, sir? 

The Foreman: Yes. 

The Court: Any objection to him reading the verdict? 

Mr.Hughes: None. 

The Court: All right, sir. 

The Foreman: May I call them one-by-one? 

The Court: You call them as you have them written, sir. 

The Foreman: Count No. 1, Wallace Beach and Abra¬ 
ham Greene, guilty. 

Count No. 2, Wallace Beach, guilty. 

Count No. 3, Abraham Greene, not guilty. 

Count No. 4, Wallace Beach, guilty. 

Count No. 5, Wallace Beach, guilty. 

No. 6, Wallace Beach guilty. 

No. 7, Wallace Beach, guilty. 

No. 8, Wallace Beach, guilty. 

No. 9, Wallace Beach, guilty. 

No. 10, Wallace Beach, guilty. 

No. 11, Wallace Beach, guilty. 
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No. 12, Wallace Beach, guilty. 

No. 13, Wallace Beach, guilty. 

No. 14, Abraham Greene, guilty. 

No. 15, Wallace Beach, guilty. 

No. 16, Abraham Greene, guilty. 

No. 17, Wallace Beach, guilty. 

Final, No. 18, Abraham Greene, guilty. 

The Clerk: Members of the Jury, your Foreman says 
you find the Defendant Greene guilty on Counts 1, 14, 16 
and 18, and not guilty on Count 3; and that you find the 
Defendant Wallace Beach guilty on all counts as charged; 
and that is your verdict, so say you each and all? 

(Whereupon the Jurors indicated in the affirmative.) 

Mr. Brooke: I ask that the Jury be polled. 

The Court: As to the Defendant Greene, sir? 

Mr. Hughes: As to the Defendant Beach, too. 

The Court: All right, sir. 


The Clerk: The Jury has been polled and all concur. 

i 
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QUESTIONS PRESENTED 

In the opinion of appellee the questions presented are: 

1. Where the facts disclose that appellants conducted a 
wagering business in the District of Columbia and did not 
pay the occupational tax therefor pursuant to Title 26 
U.S.C., Sec. 4411, did the trial court have jurisdiction to try 
them for violation of Title 26 U.S.C., Sec. 7262 upon the 
ground that the venue should be where the illegal act of 
wagering was committed rather than the place where the 
tax was to be paid. 

2. Where counsel for appellants answered ready when 
the case appeared on the assignment calendar on June 5, 
1956 and then applied for a continuance before the trial 
judge the next day, upon the ground that appellants de¬ 
sired to have other counsel and where no showing of a 
breach of attorney-client relationship was made or claimed 
and where counsel had been in the case for three months 
and had made proper motions and where no request was 
made for a specific length of time of continuance, did the 
trial court abuse its discretion by its refusal to grant a con¬ 
tinuance? 

3. Where a valid search warrant was issued and executed 
and a seizure made in pursuance thereof, did the trial court 
commit error by permitting into evidence some papers, 
keys, and telephones which had been omitted from the re¬ 
turn and the receipt although appellants were present at 
all times during the search and seizure? 

4. Where the proven facts disclose that appellant Greene 
was closely associated with the appellant Beach in the wa¬ 
gering business, did the court commit error by permitting 
the jury to consider constructive possession of number slips 
under Count 14. Has appellant been prejudiced by his 
sentence under said count where such sentence was less 
than the sentence imposed under another count with which 
the sentence was to run concurrently? 
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®mteb States Court of Appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,489 

Walt .ace Beach, appellant 


v . 

United States of America, appellee 


No. 13,490 

Abraham Greene, appellant 


v. 

United States of America, appellee 


APPEAL FROM THE THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTEKSTATEMENT of the case 

On March 12, 1956, there was filed in the District Court 
for the District of Columbia an eighteen count indictment 
charging the appellants with violations of Title 22, Sections 
1501,1502, 1505,1508 of the District of Columbia Code and 
Title 26, Section 7262 of the United States Code, in that (1) 
a lottery was being operated, (2) gambling premises were 


(1) 
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being maintained, (3) specific overt acts of selling chances 
on numbers, and (4) possession and control of papers used, 
devised and designed for the purpose of conducting a lot¬ 
tery (J.A. 11-15). Appellants were arraigned on March 16, 
1956 and pleaded not guilty. The trial commenced on June 
6, 1956 and on June 12, 1956, a jury found the appellant 
Beach guilty on all fourteen counts for which he was charged 
and appellant Greene guilty on four counts. The latter 
was acquitted upon one count of selling a chance on the num¬ 
bers on a specific date (J.A. 63, 64). On June 5,1956, coun¬ 
sel for appellants had answered ready in the Assignment 
Court. 1 The next day, the commencement of the trial, at¬ 
torneys for appellants, outside the hearing of the jury, re¬ 
quested a continuance without specifying a date therefor 
upon the ground that appellants wished to retain other 
counsel who was to be in court that morning (J.A. 18). It 
developed that Mr. Hughes had entered an appearance for 
both appellants on March 6, 1956 and Mr. Brooke in April. 
Motion to suppress had been made by appellants’ attorney 
prior to the trial date (J.A. 19). Appellants raised no 
objections prior to, at, or during the trial as to their al¬ 
leged desire to have other counsel, nor was any proper 
legal reason advanced for the change at this later date. 
The proposed new counsel did not appear in Court. 

Sidney M. Crown testified that he was a police officer in 
the District of Columbia and was an undercover officer 
for the Gambling and Liquor Squad of the Morals Division 
of the Metropolitan Police Department (J.A. 19, 20). He 
stated that on April 18, 1955, he met appellant Beach at 
1:30 a.m. in a coffee shop in the District of Columbia (J.A. 
20); that he had been introduced to said appellant by “Pete, 
the chef” of the Woodner Hotel (J.A. 20); that after in¬ 
forming appelant among other things that he was interested 
in “writing a book of numbers and horse bets” he was em¬ 
ployed upon a commission basis to do so (J.A. 21). Appel¬ 
lant gave him two telephone numbers as to where to call 


1 This is reflected in the records of the assignment commissioner 
of the District Court and of which this court may take judicial no¬ 
tice. 


3 


in the bets and obtained a “cut card”' for him to copy 
various numbers upon which reduced odds were paid (J.A. 
21). Thereafter, on April 23, 1955, April 25, 1955, April 

26, 1955, April 27, 1955, April 28, 1955, he called the num¬ 
bers given him by appellant Beach and he reported the 
numbers played and the amounts thereof (J.A. 22, 25, 26, 

27, 28). In the early hours of the morning of April 30th, 
1955, he met appellant personally at the coffee shop and 
was advised that he had been getting the money left by the 
witness at the coffee shop (J.A. 28, 29). They also settled 
up accounts (J.A. 31). On April 29,1955, when the witness 
called the number given him by appellant Beach, the tele¬ 
phone was answered by a person with a raspy, squeaky, 
high pitched voice who accepted the numbers play (J.A. 29, 
30). He called back later and first spoke to the squeaky 
voice who put appellant Beach on the telephone. He placed 
a horse bet with Beach at that time (J.A. 32). On April 
30, 1955, and May 11, 1955 numbers plays were made over 
the telephone to appellant Beach (J.A. 33). 

Mr. Shoemaker testified that the records of the Chesa¬ 
peake and Potomac Telephone Company disclosed that a 
telephone bearing one of the numbers (Executive 1258) 
given to Crown by Beach was listed and paid for in the 
name of appellant Greene, third floor, 1010 Eye Street, 
District of Columbia while the other (Sterling 4397) was 
listed for one Adgee on the second floor of the same ad¬ 
dress (J.A. 34). Greene’s phone had been installed July 
29, 1942 and Adgee’s March 1, 1950. 

Frederick A. Genau testified that he was a vice president 
of Riggs National Bank who were the agents or lessors of 
the premises involved herein; and that the third floor of said 
building was rented in the name of Abe Greene (J.A. 35). 

John B. Lockwood testified that he was a member of the 
Metropolitan Police Department and that armed with a 
search warrant for premises 1010 Eye Street, N. W., second 
floor, he proceeded to execute it in accordance with the 
law (J.A. 36). With him and other officers of the law, was 
Sergeant Stickley of the police department, who had a 
search warrant for the same premises, third floor, which 
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warrant the witness had seen (J.A. 36). He stated that 
upon entering the second floor apartment, he identified him¬ 
self to appellant Beach; displayed the warrant to him and 
advised him of the warrant. He described what he saw as 
follows (J.A. 37): 

A. “At the time I entered, the defendant Beach was 
seated in a chair at two small tables which were butted 
together. On those tables was a large quantity of 
slips, numbers paraphernalia, telephones, a little alarm 
clock. There was a Zenith, what they call a trans¬ 
oceanic radio there, with an aerial sticking up on it 
that was playing. There was an adding machine on the 
table, on the chair that was connected, and the tape ran 
over the chair onto the floor.’’ 

When he asked what happened to his partner since the lay¬ 
out appeared to be a two man operation, Beach “said that 
he was there by himself and he was handling it by himself” 
(J.A. 38). The witness described the scene as follows 
(J.A. 38): 

“ • • • He was seated at the table, which I identified 
for my own purposes as Table #1, that is the one 
nearest the door as you come in, and is the one that the 
adding machine is not next to. The lights were on at 
both tables and one table had an ash tray full of cigars, 
cigar butts on it, and that is the table that Beach was 
not sitting at.” 

The witness then proceeded to make his seizure of the evi¬ 
dence and placed it in individual envelopes marking where 
it came from while Beach sat there and observed him the 
entire time (J.A. 38). He stated that Beach told him the 
apartment was his. (R. 293). During the witness’ testi¬ 
mony the following ruling was made regarding evidence 
received as to baseball and football bets (J.A. 39-40): 

The Court: Let’s go back on the record. 

At the time we recessed, objection had been inter¬ 
posed (R. 249), to the receipt in evidence of certain 
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slips indicating bets on baseball and football games. 
On behalf of Greene, it was contended that at the time 
a motion to suppress was filed, he, Greene, and his 
counsel had not been advised as to the seizure of cer¬ 
tain gambling slips. An examination of the original re¬ 
turn does not show slips, but does show, as this last line 
indicates, numbers paraphernalia and miscellaneous 
papers. The receipt, however, given to Greene does 
not include the items which have just been recited as 
picked up. 

For the purpose of preserving and fully fortifying 
the record for such purpose, the District Attorney has 
agreed as to what has gone before, and further agrees 
that, for the purpose of this record, the motion to sup¬ 
press, which embraced certain articles seized from 
Greene, be enlarged so as to include in the motion to 
suppress all of the slips relating to race horse bets; 
and further, as an additional assignment for suppres¬ 
sion, that the motion include a specification to embrace 
the specific language shown on the return filed with 
the court, namely, “numbers paraphernalia and mis¬ 
cellaneous papers,” plus the telephones, and the fact 
that such recitation was absent in the receipt given to 
the defendant Greene, “two telephones, Executive 
3-1258 (one an extension).” 

On behalf of the defendant Wallace Beach, the Dis¬ 
trict Attorney agrees that the motion to suppress be 
enlarged by adding slips covering baseball bets, with 
the recital that the return on the search warrant made 
to the Court and the receipt given to the defendant 
Beach do not recite the taking or the seizure of base¬ 
ball bet slips. 

I will hold that the variance which is shown between 
the receipt given Greene and the official return on the 
court copy does not warrant the refusal of the receipt 
in evidence of the documents in question, and as to the 
failure of the return to show baseball bets on the return 
of warrant issued in connection with Beach, that that 
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does not prevent the receipt in evidence of such slips 
for the reasons heretofore stated. 

Sergeant Stickley testified that he was a member of the 
Metropolitan Police Department and armed with a search 
warrant he proceeded to enforce the same on September 29, 
1955 at 1010 Eye Street, third floor (J.A. 40, 41). He stated 
that lie found certain papers in the dresser drawer and in 
a radio compartment in the premises covered by the war¬ 
rant (J.A. 42). These papers were horse bet slips and tip 
sheets (J.A. 43). He also observed some keys in the rear 
kitchen of appellant Greene’s apartment (J.A. 45). He 
took them down to the second floor where he had seen a 
padlock on the apartment of appellant Beach. One key 
when inserted in the padlock opened the same (J.A. 45). 
Other keys found in the possession of Greene fitted the 
locks of Beach’s apartment (J.A. 45). During the search 
many telephone calls were answered by the police who were 
on the second and third floors at the same time and recog¬ 
nized each other’s voices when they answered the telephone 
(R. 336, 337) (R. 281-282). There was also evidence that 
each telephone had an extension into both apartments (R. 
280-283, 411). 

Captain John D. Layton testified that he was employed 
by the Metropolitan Police Department and was in charge 
of the group of officers conducting the search; that upon 
questioning Beach, the latter admitted that although the 
telephone was in the name of Adgee, he went there and paid 
the rent and admitted that the phone in his apartment was 
connected with the phone upstairs. Beach denied knowing 
how that came to be and why and how he had keys which 
fitted locks in Greene’s apartment (R. 411). He testified 
that when he was interrogating Greene, he called Officer 
Crowm on the telephone; that he asked Greene to speak on 
the telephone and the latter did so (J.A. 47). This voice 
was later identified by Officer Crown as the person to whom 
he had spoken over the telephones on the numbers furnished 
to him by Beach (J.A. 48). 

Testimony was then offered that a search had been made 
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of the records of the Office of Internal Revenue during the 
period referred to in the indictment and that they disclosed 
that no application was made for a gambling tax stamp nor 
was one issued for either appellant (J.A. 48, 49). 

STATUTES INVOLVED 

Title 22 D. C. C. 1501, provides: 

If any person shall within the District keep, set up, 
or promote, or be concerned as owner, agent or clerk, 
or in any other manner, in managing, carrying on, pro¬ 
moting, or advertising, directly or indirectly, any 
policy lottery, policy shop, or any lottery, or shall sell 
or transfer any ticket, certificate, bill, token, or other 
device, purporting or intended to guarantee or assure 
to any person or entitle him to a chance of drawing or 
obtaining a prize to be drawn in any lottery, or in a 
game or device commonly known as policy lottery or 
policy or shall, for himself or another person, sell or 
transfer, or have in his possession for the purpose of 
sale or transfer, a chance or ticket in or share of a 
ticket in any lottery or any such bill, certificate, token, 
or other device, he shall be fined upon conviction of 
each said offense not more than $1,000 or be imprisoned 
not more than three years, or both. The possession of 
any copy or record of any such chance, right, or in¬ 
terest, or of any such ticket, certificate, bill, token, or 
other device shall be prima-facie evidence that the 
possessor of such copy or record did, at the time and 
place of such possession, keep, set up, or promote, or 
was at such time and place concerned as owner, agent, 
or clerk, or otherwise in managing, carrying on, pro¬ 
moting, or advertising a policy lottery, policy shop, or 
lottery. 

Title 22 D. C. C. 1502, provides: 

If any person shall within the District have in his 
possession, knowingly, any ticket, certificate, bill, slip, 
token, paper, writing, or other device used, or to be 
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used, or adapted, devised for the purpose of playing, 
carrying on, or conducting any lottery, or the game or 
device commonly known as policy lottery or policy, he 
shall be fined upon conviction of each said offense not 
more than $500 or be imprisoned for not more than 
six months, or both. 

Title 22 D. C. C. 1505, provides: 

Whoever in the District knowingly permits any gam¬ 
ing table, bank, or device to be set up or used for the 
purpose of gaming in any house, building, vessel, shed, 
booth, shelter, lot, or other premises to him belonging 
or by him occupied, or of which at the time he has pos¬ 
session or control, shall be punished by imprisonment 
in the jail for not more than one year or by a fine not 
exceeding five hundred dollars or both. 

Title 22 D. C. C. 1508, provides: 

It shall be unlawful for any person or association of 
persons to bet, gamble, or make books or pools on the 
result of any trotting or running race of horses, or 
boat race, or race of any kind, or on any election, or 
any contest of any kind, or game of baseball. Any per¬ 
son or association fo persons violating the provisions 
of this section shall be fined not exceeding five hundred 
dollars or be imprisoned not more than ninety days, or 
both. 

26 U. S. C. 7262, provides: 

Any person who does any act which makes him liable 
for special tax under subchapter B of chapter 35 with¬ 
out having paid such tax, shall, besides being liable to 
the payment of the tax, be fined not less than $1,000 
and not more than $5,000. 
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SUMMARY OF ARGUMENT 

The trial court had jurisdiction in Counts Seventeen and 
Eighteen of the indictment. Appellants’ contention that 
because a license fee for gambling was supposed to be ap¬ 
plied for and paid in Baltimore, a violation of the law in 
the District of Columbia which became the crime for which 
they were indicted deprived the trial court of jurisdiction, 
is without merit. The most recent cases upon this point 
clearly indicate that venue is where the act of conducting 
the wagering business in violation of the license law~ is 
committed and not in the jurisdiction where the application 
for and the tax was to be paid. The offense charged was 
not the failure to pay the tax but the act of conducting the 
illegal business without having paid the tax. 

The granting or refusal to grant continuance is a matter 
of discretion of the trial court. Where that court denies a 
continuance so as not to obstruct the orderly procedure of 
the courts, such refusal will not be reversed except for 
abuse of discretion. In the instant case no reason was given 
by appellants for their desire to change counsel. They 
allege no breach of attorney-client relationship which might 
have acted to their prejudice nor any sound reason for not 
proceeding especially where the case had been marked ready 
when in the assignment part. 

The admission of evidence seized under a valid search 
warrant, although some of it was not listed in the return, in 
one instance, and not listed upon the receipt given to appel¬ 
lant in the other instance, was not error. Appellants were 
present at all times during the search and seizure. They 
were cognizant- of everything that was taken and that tran¬ 
spired. The omission upon the return was a ministerial act 
and failure to comply in every detail does not invalidate 
the warrant. 

Appellant Greene contends that the trial court should 
have dismissed Count Fourteen because no physical num¬ 
bers slips were found in his possession. The proven facts 
disclosed that he had constructive possession of the matters 
referred to in the indictment by having dominion and con- 
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trol over the premises wherein the evidence was physically 
present plus the fact that he had accepted bets on numbers 
and located in his apartment vras a telephone over which 
numbers bets were made with an extension to the apart¬ 
ment where the plant was located. There was also an ex¬ 
tension of another telephone from the latter apartment to 
his. In any event, the sentence meted out to him on this 
count was less than the sentence given him under Count One 
with which the former was to run concurrently. 

ARGUMENT 

I 

The Trial Court Had Jurisdiction in Counts Seventeen and 
Eighteen of the Indictment. It Committed No Error in Re¬ 
fusing to Direct a Judgment of Acquittal at the Conclusion 
of the Government’s Case 

Appellants’ contention that the District Court for the 
District of Columbia had no jurisdiction in Counts Seven¬ 
teen and Eighteen of the indictment is without merit. The 
Seventeenth Count reads as follows: 

“Continuously during the period from about April 
18, 1955 to about September 29, 1955, within the Dis¬ 
trict of Columbia, Wallace Beach engaged in the busi¬ 
ness of accepting wagers, and, by reason of such ac¬ 
tivity, was required by law, on or before the period 
beginning April 18, 1955 and ending September 29, 
1955, to pay to the Director of Internal Revenue for the 
Internal Revenue Collection District of Maryland the 
occupational tax of $50.00 imposed by Title 26, United 
States Code, Section 4411, on persons engaged in re¬ 
ceiving wagers; and at the time and place aforesaid 
the said Wallace Beach did fail to pay the said special 
tax to the said Director of Internal Revenue in viola¬ 
tion of Title 26, United States Code, Section 7262.” 

A similar count applied to appellant Greene. 
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This issue was raised in United States v. Bowman, 137 
F. Supp. 385 (D.C. D.C., 1956) where Chief Judge Laws 
stated: 

“ # * * The gravamen of the offense charged is the 
doing of an act, that is to say, the act of carrying on a 
business of receiving wagers without having previously 
paid such tax required by law. It is only when the act 
of conducting the wagering business is committed that 
the crime comes into being. Venue, therefore, is where 
the act is committed and not wher the tax should have 
been paid.” 

To the same effect see Reynolds v. United States, 225 F.2d 
123 (5th Cir. 1955), cert, denied, 350 U.S. 914, 929. 

Appellant contends (Brief p. 7) that the instant facts are 
not similar because the wagering transactions occurring in 
the District of Columbia have the same status as the income 
earned in the District of Columbia referred to in the 
Wampler and Warring cases. The distinguishing feature 
of that argument is that the gravamen of the Government’s 
cases in those actions was not that the income was earned 
in the District of Columbia but that the defendant failed 
to file in Baltimore an accurate statement of his income 
irrespective of where he earned it. In the case at bar the 
gravamen of the Government’s case is that appellants en¬ 
gaged in an activity in the District of Columbia for which 
it had no tax stamp irrespective of where an application for 
said stamp had to be filed or where it could be granted. 
The enactment of Title 26, Section 7262, United States 
Code, clearly contemplates the crime alleged in the afore¬ 
said counts. 

II 

The Trial Court Did Not Abuse Its Discretion by Refusing to 
Grant a Continuance of the Trial Under All the Circum¬ 
stances 

Appellants’ contend that error was committed by the trial 
court in its failure to grant a continuance allegedly to secure 
new counsel. In support of their contention, they cite the 
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case of Michael Lee v. United States (App. Brief p. 8). 
The facts in that case can not be equated with the case at 
bar. In that case the defendant had previously discharged 
his then counsel; had threatened to file charges against him 
with the Bar Association; had stood up in open court and 
had objected very vigorously to proceeding with his coun¬ 
sel and had asked for a weekend continuance in order to 
secure new counsel or would accept any court appointed 
counsel; and he was not the cause of any obstruction to 
the orderly processes of the court. 

In the instant case, the facts disclose that on the day of 
the trial, after having answered ready the day before in 
the assignment part, 2 counsel approached the bench and 
orally moved for a continuance because “the defendants 
want Charles E. Ford in the case. They have endeavored 
to get in touch with Mr. Ford, endeavored this morning to, 
and talked to his associate, Mr. Allder. I verified that fact 
by talking with Mr. Allder, and he told me he would be 
here to tell Your Honor that they contacted the office and 
contacted him. They want Mr. Ford to represent them”. 
(J.A. 18). The court records disclosed that Mr. Hughes filed 
an appearance fully three months previous to the trial date 
and filed several motions for them; that Mr. Brooke filed 
an appearance two months before the trial. 

There were no allegations made by counsel or appellants 
that the attorneys were discharged or about to be dis¬ 
charged; that there was friction between attorney and 
client whereby appellants’ rights might suffer; that 
the time set forth for the continuance date in order for the 
proposed counsel to become acquainted with the facts would 
not disturb the orderly processes of the court; that appel¬ 
lants failed to cooperate with their attorneys throughout 
the trial to their prejudice. 

In all cases involving right to counsel, the courts have 
stated that some breach of genuine gravity in the attorney 
client relationship must appear before a continuance could 
be thought essential. Swope v. McDonald, 173 F.2d 852 
(9th Cir. 1949); McDonald v. Hudspeth, 113 F.2d 984 (10th 


2 See note 1 p. 2. 
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Cir. 1940); United States v. Mitchell, 137 F.2d 1006 (2nd 
Cir. 1943); United States v. Mitchell, 138 F.2d 831 (Rehear¬ 
ing) cert, denied, 64 S. Ct. 785 and United States ex rel 
Mitchell v. Thompson, 56 F. Supp. 683 (D.C.S.D.N.Y. 1944). 

This Court in Neufeld v. United States, 73 App. D.C. 174, 
118 F.2d 375 (1941), cert, denied (failure to comply with 
rules), 315 U.S. 798, stated: 

“An accused aware of his right to counsel and able 
to obtain counsel himself cannot extend the time—in 
this case from September 21, 1939, until November 15, 
following a period of approximately 8 weeks—omit to 
take any steps towards himself retaining counsel for 
the trial proper of towards securing an appointment by 
the court and then—at the moment of commencement 
of trial—properly complain that unless a continuance 
is granted in order that he may select counsel, he will 
have been denied the right of choice.” 

In this case there was no breach disclosed either small or 
grave in the attorney client relationship; the alleged new 
counsel did not appear at the time of trial; three months 
had elapsed between indictment and trial during which 
time appellants were represented by counsel of their own 
choosing who had acted expeditiously in filing necessary 
motions for them and appellants did not object either prior 
to, at or during the trial. 

The granting or refusal of a continuance is a matter of 
discretion of the trial judge to whom the application is 
made. It is now established that “under elementary prin¬ 
ciples of review, a trial court’s ruling granting or refusing 
a continuance will not be reversed except for abuse of dis¬ 
cretion” Neufeld v. United States, supra. 

Under all those circumstances, the Government submits 
that appellants fail to come within either the law as set forth 
in the Lee case or those cited herein and the trial court did 
not abuse its discretion. 
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The Trial Court Committed No Error in Admitting into Evi¬ 
dence Articles Inadvertently Omitted in the Search Warrant 

Receipt or Return 

Appellant contends that the failure of the police to list 
on the return of the Beach search warrant the following 
items: certain baseball pool and horse bet slips and two 
keys to the third floor premises and upon the receipt given 
to Greene; two telephones, Ex 3-1258 (one an extension) 
numbers paraphernalia and misc. papers. Although not 
upon thee receipt, the latter were listed upon the return 
inventory to the warrant filed with the court. It is to be 
noted that at all times during the execution of the warrant 
appellants were present in their respective premises. 

The Murby case cited on page 8 of appellants’ brief dis¬ 
closes that no return was made at all while the Giles case 
cited upon the same page discloses that the evidence failed 
to show that a copy of the warrant or a receipt were left 
with the defendants. 

In United States v. Zager, 14 F. Supp. 23 (D.C. Md., 
1936), affirmed, 84 F.2d 1023, cert, denied, 299 U.S. 558, it 
was held that a variation in the quantity of liquor counted 
at the time the receipt was given and in the subsequent re¬ 
turn to the warrant to be an immaterial defect, pointing 
out that there is authority for the view that the statutory 
requirements as to receipt and inventory are merely minis¬ 
terial and that failure to comply therewith will not invali¬ 
date a warrant. 

In the instant case the omission of the baseball and 
horse bet slips in the return of the Beach warrant is 
analagous to the defective return in the Zager case, supra. 
The slips therein omitted were similar in kind to the papers 
actually listed and could easily have been overlooked when 
the search was made and the return was made. As to the 
items not listed in the Beach return or the Greene receipt, 
namely, the two keys, the two telephones (one an extension) 
bearing the phone number given to Officer Crown by Beach 
and the numbers paraphernalia and misc. papers, their 
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omission from their respective documents did not invalidate 
the search nor render them inadmissible. Rose v. United 
States, 274 F.2d 245 (6th Cir. 1921); Nordelli v. United 
States, 24 F.2d 665 (DCA Ariz. 1928); Reisgo v. United 
States, 285 Fed. 740 (5th Cir. 1923); United States v. 
Gaitan, 4 F.2d 851 (D.C.S.D. Cal. 1925). In any event, as¬ 
suming arguendo, that they were not admissible, there 
would be no prejudice since the articles' were merely cumu¬ 
lative to the existing gambling activities and the close 
tie-in between the second and third floors as evidenced by 
the extensions of telephones between the apartments and the 
keys found in Greene’s possession which fitted the locks 
of Beach’s apartment and padlock. 

Each of the appellants was present at all times during 
the search and seizure under valid warrants. They were 
present when the inventory and receipts were made out. 
The return to the Greene warrant filed in Court on October 
1, 1955 included all the articles seized. 

IV 

The Trial Court Committed No Error in Permitting the Jury 
to Consider the Evidence in Regard to Count Fourteen of the 
Indictment 

Appellant Greene contends that because he did not know¬ 
ingly have in his possession or under his control any num¬ 
bers slips, the trial court erred in permitting the jury to 
consider this count. 

The proven facts are that upon three occasions Officer 
Crown spoke with a person over the telephone whose voice 
he described as peculiar in quality and then identified 
appellant Greene as that person whom he had called over 
the telephone at a number given to him by Beach where he 
could place numbers bets. One of the telephone numbers 
over which he spoke was the one listed in his name at liis 
apartment at the premises described in the search warrant. 
At the time the search took place it was disclosed that that 
telephone had an extension telephone in the apartment 
below which was the one where Beach was found and which 
was the subject of a search warrant and which when the 
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search was made contained vast quantities of evidence as 
to a lottery being in use. Evidence was admitted that dis¬ 
closed that (1) in the kitchen cabinet in Greene’s apartment 
there were keys which fitted a padlock on Beach’s apart¬ 
ment and (2) in his possession were other keys which fitted 
the lock of other rooms in Beach’s apartment. 

It is the Government’s contention that there was sufficient 
evidence for the jury to arrive at the conclusion that 
Greene was in constructive possession of Beach’s apartment 
and the contents thereof which contained all the numbers 
slips for which the indictment was filed. The trial court 
was eminently fair in its instructions to the jury on this 
point. The judge stated in his charge: 

“Now as to Counts 13 and 14 of the indictment, these 
counts charge the two defendants with the possession, 
knowingly, of certain tickets, certificates, bills, slips, 
tokens, papers or writings used and to be used and 
adapted, devised and designed for the purpose of play¬ 
ing, carrying on and conducting a certain lottery, com¬ 
monly known as the numbers game. 

The pertinent statute applicable to these particular 
counts reads: 

‘If any person shall, within the District of Colum¬ 
bia, knowingly have in his possession or under his 
control any record, notation, receipt, ticket, certifi¬ 
cate, bill, slip, token, paper or writing, current or not 
current, used or to be used for the purpose of playing, 
carrying on or conducting any lottery,’ 

he shall be punished as provided by the statute. 

In other words, under this statute, it is a criminal 
offense for a person to have in his possession any ticket 
or slip or writing used for the purpose of playing or 
conducting any lottery, provided the person knew he 
had such slip in his possession and that he knew the 
slips of papers or writings were used for the purpose 
of carrying on the numbers game. 

Now knowledge, of course, cannot be proved directly. 


Science has not invented any X-ray machine by which 
the operations of the human mind can be photographed. 
Knowledge can be deduced from circumstances. It 
can be inferred from things done and things said by the 
person and from the surrounding circumstances. It is 
a question to be determined by the jury from all the 
facts surrounding the possession of the slips. 

And, the court went on to state: 

In this connection, you are instructed as a matter of 
law that possession means not merely actual physical 
possession, but includes constructive possession as well. 
Constructive possession occurs when a person does not 
have within his hands or grasp the article in question 
but does have dominion and control over the article. 

Thus, as to the defendant Greene, although you may 
find Beach was the record occupant of the second floor 
rooms where it has been testified numbers slips and 
other papers relating to the numbers game were found, 
if you should further find that the defendant Greene 
was acting in concert with Beach and that Greene had 
access to and enjoyed dominion and control over the 
contents of the second floor rooms, then you may find 
Greene was in joint possession of those number slips 
and other writings with the defendant Beach. 

In determining whether Greene did have such do¬ 
minion and control over these slips and writings as to 
make for joint possession with Beach, you may con¬ 
sider all the circumstances which have been proved. If 
you should find that the Government has proved as to 
either defendant that he was, on or about September 29, 
1955, in knowing possession of any of the papers in 
the indictment, used or to be used for the purpose of 
carrying on the numbers game, then you may find him 
guilty under Count 13 or 14, whichever charges the par¬ 
ticular defendant. ’ ’ 

Assuming arguendo that the eourt committed error, ap¬ 
pellant Greene has not been prejudiced in this proceeding 
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because his sentence on this count is less than the sentence 
imposed under Count One with which it was to run concur¬ 
rently. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 

Lewis Carroll, 

Frederick G. Smithson, 
Nathan J. Paulson, 

Assistant United States Attorneys. 
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